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The Atna Plan 


Your local AAtna-izer will make 


a complete survey of all your 


insurance needs. His review 
and counsel will help you pro- 
tect yourself fully at the lowest 


cost possible. 


The A‘tna Life Insurance Company + The 4tna Casualty 
and Surety Company ' The Automobile Insurance Company ° 
The Standard Fire Insurance Company’ of Hartford, Con- 
necticut, write practically every form of Insurance and 


Bonding Protection. 


AE TNA-IZE 


SEE THE 4ZTNA-IZER IN YOUR COMMUNITY—HE IS A MAN WORTH KNOWING 
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There Is No Substitute for Experience 


In taking car f the many and important details for a lawyer in the incorporation or quali- 
fication of a company, or in the amendment of its certificate—seeing that no step is overlooked, 
no matter what the haste, no time-limit overstepped, no requirement omitted—nothing can take 


the place ot experi 
Performing those duti or members of the bar has been a function of The Corporation Trust 
< 


Company tor t 


Out of that long experience has evolved the comprehensive organization and highly trained 
personnel maintained by this company; the system of checks and counter-checks rigidly fol- 
lowed, and the scale of prices charged the client, through its attorney, for the work done. 


To operate t such duties with 


cheaper facilities, or with less com ' . . 
pletely manned, highly trained person THE, COREG na TON TRUST COMPANY 
nel, or on a less certain a! d scientifical 120 Broadway, New York 
y worked out basis of charges, would : 
ly worked , - . S Affiliated 
mean—could not hel it mez trust ‘ 
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America’s Ruling Case Law 


Is to Be Found in 


UNITED STATES SUPREME COURT REPORTS 








Price 
Reduced 


from 


$800. 
to 
$271.28 


$5.00 
Down 
and 


$5.00 
Per 


Month 


Nothing like it 

ever offered in 

the history of 
Law Books 


Worth 
the Price 
as Rent 
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The Complete Set of 274 Volumes of Original Official Edition (Reprint) Now Available 
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A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


Mail This Coupon Today 









Annotated 





The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


274 Volumes 
Contained in 
29 Compact 
Books. 

99c Per Vol- 
ume, or 

$271.26 for 274 
Volumes 


This is the only reprint of the Official Edition. Do not 
Confuse it with any Cheap Edition of Unofficial Reports. 


BEING MADE 









The Banks Law Publishing Co. 


20 Vesey St., New York City 
Deliver to me carriage paid, a complete set 
Court Reports, Official Edition Reprint, consisting of volumes 1 to 
Official Edition, in 29 books, at 99c per official volume, (274x99c=— 








of United States Supreme tion until otherwise ac 





274 All books delivered under this contract rem 
company or your assigns, until same are paid fo 









oe soma of eee 


In case of my failu 


$271.2). I agree to pay for said books as follows: $5.00 with order to meet any one of said installments within 60 days after maturity, a 


and $5.00 a month until entire amount has been paid. 


Also enter my subscription for advance parts and bound volumes of become due and payable. 


the Reports of the United States Supreme Court, to be delivered to me as 
issued, for which I agree to pay $6.00 per year. 


Continue my subscrip- 





Signed 


Address to 


This order is subject to your approval 


of said installments remaining unpaid shall, at your option, immediately 
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Income Tax Ruling of Interest to Lawyers 


CORDIN' lecision of nited States 
ird of 1] peals in the case of Wade H. 
Petition Commissioner of Internal 
Respondent, promulgated March 26, 1929, 
vho are? ! f the American Bar Asso- 
leduct expenses incurred 

I ts { f irot OTOSS Il yme “as ordi- 

na ecess ncu it icle or busi 
| the ‘ g weve the Board 

that exper ncurred by such member of the 
in Bar A making a trip to Europe 
of a f sucl ssociation to investi 
iminal pro re not so deductible.” Mr 

I | ( the ti er and Mr 
\. Low e official statement 
facts —_ 

The : ( in income 
) r 73 7 the respective 
s of $142 $745.37 Che ly issue in- 

1 is whether < ner t ne sly di 
1 the de 1 | the xable vears of 

ount allegé resent ordi1 penses 11 
so ane of the natitinnes 

Findu é S ndividual 
tin \\ ( t] t i le years he 
gag f | membe 
rt erguson & Gary 

‘ ition. Th 
1922 $375 in attending a meeting 
Assoc t S ft eiml é the refor 

| ( 1 American Bar Association 

ed the ™ f Spnec al Con 
to mak Q ] 1D t report on cnim- 
rocedut enforcem«e In order to 

— — P relative to the subiect 
inde t f ntries, peti 








trip to Europe in 1923 to study law enforcement, espe 


cially in England and France as compared with the 
United States. On such trip the petitioner expended 


yf $2,745.13 


the amount for which he has not been 
reimbursed 

“In his income tax returns for 1922 and 1923 peti 
tioner deducted from his gross income in such years the 
respective amounts of $375 and $2,745.13 as ordinary 
and necessary business expenses. The Commissioner 


disallowed such deductions and determined the defi 
ciencies here in controversy 
“O pinion by 


tention is that he should be allowed to take a deduc- 


Lansdon: The petitioner's first con- 


tion from gross income in the year 1922 in the amount 
> eel é 

of $375 as ordinary and necessary expenses incurred 

in a trade or business. It is stipulated that this amount 

was spent by the petitioner in attending a meeting of 

the Petitioner is a lawver 

and is a member of such Association. In Cecil M. Jack 


13 B.T.A. 726, and J, Bentley Squier, 13 B.T.A. 1225. 


we held that expenses incurred by physicians in attend 


American Bar Association 


conferences and in consultation trips are 
In Marion D. Shutter 


we reached a similar decision in the matter 


ing medical 
deductible as business expenses 
2 B.T.A. 23, 
of expenses incurred by a minister of the gospel in 
In Alexander Silver- 


1328, we reached the same conclusion 


attending religious conferences 
man, © B.T.A 
in respect of the expenses incurred by a college pro 
We think 
The expense incurred by 


fessor in matters pertaining to his specialty. 


such decisions govern here 


the petitioner in 1922, as set forth above, is a proper 
deduction from gross income for such year 

“The deduction taken by the petitioner from his 
923 That ex- 


pense had no possible connection with the petitioner’s 


gross income in 1 can not be allowed. 


income in such year. The purpose of the trip to Eu- 
rope was not to serve or educate himself but to secure 
the 
iture, though incurred at the request of the Associa 


information for Bar Association. The expend 
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tion, was voluntary. It has not been shown that it was 
necessary and certainly it was not ordinary. On this 
point the evidence is not sufficient to overcome the 
presumption that the Commissioner’s determination is 
Compare Albert M. Briggs, 7 B.T.A. 409. 

wl be en 


correct. 
“Reviewed 
tered under Rule 50.’ 


by the Board Decision 


Putting the Constitution in the Schools 


E would be interesting to know the extent to which 
the post-war Acts of forty State legislatures requir 
ing the teaching of the Constitution of the United 
States and that of the State in public and private 
schools have been complied with. Those laws, urged 
by the American Bar Association, the American Legion, 
the National Security League, and some other patriotic 
societies, resulted from the disclosures of un-American- 
ism which the World War brought to pass 
After the Civil War a number of states enacted like 
laws, but, from what the World War showed, they did 
not result in much learning. Doubtless they were per- 
mitted to lapse into disuse. But what has become of 
the later laws? States educators and lawyers 
are cooperating to meet the legislative requirement to 
the fullest extent. But reports of such endeavor are 
not many. The JourNat and its readers would be in- 
terested in a brief report from every State 
Nebraska, which has long been active in this kind 
of work, was the first to prepare a course of educa 
tional procedure for the entire State. Last Fall there 
went into effect a course of study prepared by a Com- 
mittee on Teaching approved for the purpose by the 
Nebraska State Teachers Associ covering the 


In some 


ition, 





Delaware Corporations 


REPRESENTED 


ORGANIZED 


Assistance to Lawyers in Organization— Maintenance 
of Statutory Local Office—Registration 
in Foreign States 


IMPORTANT AMENDMENTS, 
MARCH 22, 1929 
PAMPHLET ON REQUEST 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 


Full text of law, annotated. Cloth bound 300 
pages. Price $5.00 Postpaid. Fourth Edition 
ready about July 1, 1929 


CORPORATION SERVICE COMPANY 


Delaware Trust Bldg. Tel. Wilmington 132 


Wilmington, Delaware 




















Eighth, Ninth, Eleventh and Twelfth grade 
thorough bibliography for each year. In lower gra 
plays and tableaux are employed to awaken the inter 
which will be dealt{ with formally from tl 
grade up. The bulletin containing the cout 
consists of 31 f very informing 
matter for teachers, with a complete tabl: 
As this bulletin itself states, any teachet 
country, can take it in hand and proceed 
effective instruction in our constitutional 
This work of the Committee on Teaching, 
son, Chairman, A. A. Reed and J. H. B 
warmly approved by State Superintendent 
Taylor, who urged all teachers to make 1 
gestions for supplementing the course 
work was also approved by Wade R 
mander of the American Legion of Nebr: 
Robert W. Devor, President of the Stat 
tion. The course of study has been in oy} 
months. At the end of the school year 
esting to learn what teachers and pupi 
the undertaking 

In Nebraska the State 
some years sponsored essay 
teachers’ colleges, the idea being to awal 
constitutional study in those who are bei 
the State for the teaching professiot 
subject is: “Why are the Courts of 
ered to declare legislative enactments 
and void?” <A thorough bibliography 
pared, not merely of the books—page 
are given where important matter may 
great i 


pages ol! 


Bar Asso 


contests 


contests have developed a inte? 


tional study 
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In Peory s, there was begun on January 17 
series of te es, fortnightly, to the 500 teachers 
the city, wl mble in the Auditorium of the Cen 
1 High Scl 30 P. M n the time of the 

( This tion of t Board of Education 
th the plar Superintendent E. C. Fisher and the 
ers wl ing him has made the undertaking 
popula ( rse f lectures follows The 
| for ( Education, January 17, T. ] 
ton, of | l Genesis of the Constitution 
the Great Convention; January 31, Clarence W 
1: Politica sophy of the Constitution; Febru 
14, Henry | ller: The Basic Principles under the 
stitut 28, Charles O'’Hern: The 
Yowers of ( | ler tl Constitution, March 
Georg \"\ ‘ The { wurts M irch 28. H Dale 
wrgan; The | f Rights, April 11, O. P. Wester- 
It: Amend: How Made, April 25, George A 
Shurtleff e Ait f the Constitution, 
fay 9, E. J. ¢ t The re t is that interest has 
sen even bevond the highest expectations 
In ad that ( larence \\ Hevl. of the 
’eoria Bar at member of the Board of Education, 
esented a < the Board as a trophy to the high 
hool pupil and the high school furnishing the best es 
yon the Constitut mina contest t be held in April 
[he pupils of the three high schools will participate, 
1 the tropl be held by the winning school until 
ne of the othe gh schools achieves it in an annual 
nied 
his ettorts t mstitutional edu 
tion shot esting " helpful to the 
embers of the Commi ttees on American Citizenship 
ho are worl like purpose in the various states 


“ Jurors’ Catechisms”’ Gain Favor 


which seems 


HE ide stechism” for jurors. \ 
to have on ited in New York, and 


which has 
een used effectively in that state, in Kansas, and 
uubtless 1n ot states, has recently been adopted in 
\laine At the gsgestion of a number of the judges, 
1€ ttorne s Dep nent f that state has 
repared a r for Trial Jurors,” to be given 
ich juror efore he begins the discharge of 
s duty 
Phe rcu twelve-page pamphlet. contain 
g a series of tions and answers, simply written, 
so that.” as the first page savs, “laymen may under 
tand it.” That there will be some among the twelve 
x] men and wcapable of understanding even 
lis non-techt <planation may be conceded. But 
for the juror of it we fondly like to consider the 
verage intellige: the booklet should prove a helpful 
reliminary ex] tion of the nature of his task 
The content f the circular comprise a number of 
uestions and a t f which the following are ex 
nples: W the jur How is a juror to 
etermine tl f testimon’ What will enable 
uror to deter vhat testimot is believable and 
edible? What effect should jurors give to the onin- 
ms of me tnesses t he experts ? How 
hould jurors their jury room the consider 
tion of tl 1estions of fact 
A number f special suggestions for jurors in 
riminal trials 1 mpended at the end of the circular, 
nswering sucl 1estions as: What are the functions 


doubt ? 


hetween direct and circumstan 


1d duties of reasonable 


What ic the 


‘ imstantial evi 


. ; e3 ] “ep 
oi A ert ence 
’ evidence " she ( ! ta erie 
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be considered? Is the punishment that may be im 
posed a matter for the juror’s consideration ? 

re jury the administration of jus- 
tice,” the prospective juror is told, “is founded upon 
the idea that jurors are intelligent ; that they are honest ; 
and that they will confine themselves to their 
sphere of deciding the facts and conscientiously apply- 
ing the law to the facts as it is given to them by the 
judge lt is founded upon the theory that they will 
decide the facts and apply the law without regard to 
who is the plaintiff or who is the defendant, whether it 
be a man, woman or corporation, in order that all per 
sons, rich and poor alike may obtain an honest decision 
of their disputes with each other.” 

The juror in criminal trials is further told that 
‘The conscientious administration of the criminal law 
insures the protection of the 
and the perfect enjoyment of his property 
is an important part of that administration 

“The citizen, when called upon to act as such a 
1uror, should always have in mind his grave responsi 
bilities; and, in the important discharge of his duties 
should strive to put aside his human emotions and be 
come a cool, unbiased and unprejudiced judge. He 
must be honest to his oath. He must not permit svm 
pathy or prejudice to sway his judgment, and must 
grant favors to no man.” 


cat | system in 
a 


own 


person of the individual 


The juror 


Mr. Baumes Defends Fourth Offender Act 
\LEB H. BAUMES, Chairman of the New York 


State Crime Commission, defends the famous 
“Fourth Offender Act,” of which he is the author, in 
the Bulletin of the New York State Bar Association 
Not punishment, but protection to society, he says, is 
the underlying theory and purpose of the laws he has 
made famous. “The animating force behind criminal 
statutes should not be vengeance, but rather the en 
forcement of that respect to which society and every 
individual member of it is entitled from 
beings.” 

“When 


forc e ol 


his fellow 


a person,’ says M1 
circumstances, 


Baumes, “through 
commits a crime for the first 
time, society is ever ready and willing to lend a helping 
hand, and afford that individual, through its statutes, 
every opportunity to retrace his and live an 
honest life As evidence of this, we cite the power to 
suspend sentence and the power in the discretion of 
the court to place upon probation. Much good to the 


steps 


individual has been accomplished through  thes« 
statutes.” 
But, continues the article, “When a man so far 


forgets himself and loses his moral viewpoint and 
utterly disregards the rights of his fellowmen and com 
mits crimes repeatedly, then society may for its own 
protection justly and nroperly set up such laws as will 
restrain him from the possibility of carrying out his 
anti-social ideas.” 

Such, briefly, he says, is the justification of the 
New York Fourth Offender Act which he drafted. “It 
| by having driven from the 
boundaries of the State criminals who fear its enforce 
ment and operation, and having put behind prison bars, 
away from the opportunity tol molest many 
hardened criminals. The underlying theory and pur 
1e statute is not punishment but protection to 
which it is justly and fairly 


as justified its existence 


societ vy, 


pose of tl 
society a 
entitled 

“The Fourth Offender Act in this State has been 
upheld by judicial authority, and where it has been fol- 


protection to 
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lowed in other jurisdictions, it has tl 


ere also been up 


held. Modifications of the New York statute by other 


States making distinct changes may have brought criti 
cism upon those statutes and incidently and unjustly 
on the New York statute, but the benefits derived 
through the operation of the latter statute are unques 
tioned. 

“Tt must be remembered,” says Mr. Baumes in 
conclusion, “that this statute has only been in effect 
since July 1, 1926—too short a time to fairlv and fully 
test its merit and efficiency. The need to retain it with 
out amendment until it has been more thoroughly tested 
and until the tendency to commit crime is more com 
pletely checked is emphatically demanded by the prevail 
ing conditions in criminal circles today.” 


Law School Receives Generous Gift 


GIFT of $400,000 to the Law School of the | ni 
versity of Chicago, the largest the school has ever 


received, has recently been made by John P. Wilson, 


member of the Chicago law firm of Wilson, McIlvaine 
Hale and Templeton, and Mrs. Wm. R Pa nye of 
Santa Barbara, California, in memory of their father 
the late John P. Wilson, senior. The income from the 
fund is to be used primarily for the maintenance of 
“The John P. Wilson Profe ssorship yf Law 

In announcing the gift, Acting-President Frederic 


Woodward of the university said, “It is a worthy mon 


ument to a great ( hicago lawyer citizen and the 
terms of the gift are such as to make it extraordinarily 
useful. Legal education has not attracted the finan 


cial support which it deserves, and I hope that the in 
telligent generosity of Mr. Wilson and Mrs. Dickinson 
will draw attention to the vital importance of high 
grade law schools as instruments for permanently im 
proving the administration of justic« \fter all, it is 
to law school graduates that the community must look, 
in large measure, for leadership in the solution of th 
grave social and political problems which are perplex 
ing us today.” 

The purpose of the Foundation, as stated by the 
donors, is “to provide the University with a sufficient 
fund so that the income therefrom will at all times dur 
ing the full life of the Foundation be adequate to sé 
cure an eminent scholar, distinguished for his accom 
plishments in the field of legal education, to occupy the 
chair.” 

John P. Wilson, senior, in whose memory the 
Foundation is established. was a distinguished mem 
ber of the Chicago bar, practicing law in that citv con 
tinuously from 1867 unt ~ his death in ay He was 
general counsel of the World’s Columbian Exposition 
of 1893, and prepared the amendment to the Illinois 
Constitution and the legislation relating to the exposi 
tion. He also drafted the law creating the Sanitary 
District for Chicago, and conducted the litigation whicl 
established the validity of the act 


Legislators’ Association Makes Efficiency Move 
HE American Le 
1925 as “an eff 


rislators Association. organized j 
mn the part of legislators vag 


»¢ 

4 
+ 
t 


Tr 


selves to give a constructive turn to the widespread 
criticism of legislative conditions which has been preva 
lent in this country for econ a has now estab 
lished a central office and employed a Director. in an 


attempt to carry out its purposes and program. This 
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program includes the following seven principal f 
tures : 

l rhe establishment of a clearing house for the 
various state legislative reference bureaus, which would 
avoid duplication of effort, expedite their work, and 

ider up-to-date information concerning materia 
which each other bureau is preparing or has on hand 


2. The creation of an informational switchboard 
through which any legislator or the director of am 
legislative reference bureau can be connected with the 


best sources of information on his current prob! 


> ‘tT 1° . - : " ' éé ' 
3. The publication of a periodica The Legis 
lator,” to be sent to every one of the 7,500 egislators 
with information concerning new reports 


ind books of vaiule to legislators. 


4 An annual meeting of legislators ediatel 
preceding the annual meeting of the American Ba 
\ssociation Inasmuch as one-fifth of our state Ie g1S 
lators are attorneys, the Association believes that it i 
reasonable to anticipate that eventually a substanial 
number of them will combine attendance at the meet 
ings of this Association and of the American Bar As 
sociation. 

5. A legislative assembly, to consist of ninety-s 
legislators, one elected by each branch of each legisla 


ture. This assembly is to meet annually at the tim 
of the general meeting described — ier ha grou 
the Association believes, would aid i interchang 
of views on such subjects as ieianaie compacts, uni 
form laws, the relation between state and federal go 

ernments in such matters as state co operatior in the 
enforcement of federal statutes, etc 


6. <A dozen committees, each dealing with an in 
portant subject of legislative concern, and each having 
an advisory board composed of twentv nati il authori 
ties on that subject 

7. A campaign to improve the personnel of ow 


legislatures by a study of the causes preventing citi 
zens of the best tvpe from becoming cand 
Hon. Henry W. Toll, Denver, Colorado, is the 
Honorary Director and Mr. Stanley H 3 hnson, als 
Denver, is the Acting Director 





Conference of Membership Directors 


A CONFERENCE of the State Directors of Men 
bership for the Southeastern District was held at 
the Peabody Hotel, Memphis, Tennessee, on Tuesday 
March 26th. Mr. Richard Bentley of Chicago, Chait 
man of the General Membership Committee. preside 
at the meeting, assisted by Mr. Walter Chandler of 
Memphis, also a member of the Membership Commit 
tee and Chairman in charge of the southeastern mem 
bership campaign. 

There were present: L. Barrett Jones, Tacksor 
Mississippi; J. Waties Thomas, Columbia, S. C.: Va 


] 


entine J. Nesbit, Birmingham, Alabama: C. W 
Flesher, Gassaway, West Virginia: Robert Pevto 
Tr., Richmond, Virginia: Richard H. Hill. Louisville 


Kentucky; Gordon Boswell, New Orleans. Louisiana 
William P. Metcalf, Memphis, Tennessee: and Thomas 
E. Rvals of Macon. Georgia. 

Two sessions were held, at which a general ex 
change of views and suggestions was made, and plans 
formulated for conducting an intensive campaign for 
new members in the states represented by the Directors 
in attendance at the meeting. Campaigns will be cot 
ucted simultaneously in all of these states 
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Preliminary Arrangements for tai wp 


f March 
tl pool .om- 
nphis meeting. 
1 gotten un- 


charge of the 
consists of 
Secretary, 
L.. Exby, Frank 
W. E. Nor 


tanton, 


Tennes- 
the Memphis 
ire members ex- 
ready been ap- 
Phil M. Canale 
which Wal- 


a tentative 

a delightful 

id the next 

is lawvers are 

rtaining their 

untrv, and are 
is meeting the 
lance that has 


Federal Taxation Committee Files Brief as Amicus 
Curiae 


OSSIBL" let qd actiotr vas taken by 
Pit \ssociat Committe Federal Taxa- 
ntly in fil brief amici curiae, as a com- 
, in ( irt of the United States 
Nd Colony Trust mpany, et Executors, v. 
nmissio1 of Internal Revenue, Docket No. 130 
action resulted from the following situation: 
While lici Wheat 
lay, January 11 S | nting, in oral argu- 
nt, the positiot the government in the appeal 
he Old Col rust Company, Justice Mc- 
nolds raised restion as to the jurisdiction of 
“ocet Several 
in the impromptu 
further brief- 
Was there 
sdiction upon a 
action of the 
“an independ- 
h of the govern- 
act as a tribunal 
and, if 
questions 
oper decision of a pend- 
ion’s committee learned of 
first time 
tained from the 

e nd, thanks to the 
ré Frederi ee, Legislative Counsel 
t mh t >, Alvord, Spe- 
the Treasury 
filed on 


General on 


ding 


Supreme 
ibers of the 

ission WV 
substant 
in Cor 
uit Court 7 evi 
States Board of Tax Appe 
agency in the executive bran: 
nt?” (2) Does reuit Court 
riginal jurisdiction so functioning 
it certify ourt 


ed necessar 


ted 
so, 


Supremé¢ ( 


ause? The 
t the 


Ss for 


as- 


Justi 


tic 
tance ot h 


+ 


the Senat 
Lewislati : 

partment, tl mmittee’s brief was 
uary 26th 
Motive for tl 


he fact that 


lay primarily 
sdiction upon 
os of the 3oard 
re of a satis- 


factory procedure for the settlement of federal tax 
disputes will require material alteration. At least 
temporary confusion and injustice of serious pro- 
portions will result. Since the approval of the Rev- 
enue Act of 1926, over 400 petitions for review of 
Board decisions have been.filed and more than 100 
decided. Many members of this association and of 
the profession generally would be affected by a de- 
nial of the Circuit Court’s jurisdiction. 

Under the Act of 1925, it 
sary for a taxpayer who had tried his case before 
the Board of Tax Appeals, if unsuccessful, to pay 
the tax and bring suit for refund in a Federal Dis- 
trict the U. S. Court of Claims. If the 
Commissioner of Internal were unsuc 
cessful before the Board, try the case 
anew in the Federal District Courts. When the 
Act of 1926 was under consideration the 
predecessor of the Association’s present committee 
recommended a procedure for going directly to the 
Circuit Courts of Appeal, the decisions 
of the Board. The exact recommendation of the 
Bar Association Committee proposed a procedure 
large de in the Circuit Court, modeled on the 
existing process of Circuit Courts of Appeals’ re- 
view of findings of the Federal Trade Commission. 
sy the time the 1926 Act was approved, however, 
it provided for a review in the Circuit Courts of 
Appeals only of the questions of law resulting from 
the Board’s finding. “Upon such review, such courts 
shall have power to affirm or, if the decision of the 
Board is not in accordance with law, to modify or 
to reverse the decision of the Board, with or with- 
out remanding the case for a rehearing, as justice 
may require.” (Sec. 1003 (b)). 

The Act also provided that the jurisdiction of 
such courts to review the decisions of the Board 
should be exclusive “(except as provided in Section 
239 of the Judicial Code, as amended); and the 
judgment of any such court shall be final except 
that it shall be subject to review by the Supreme 
Court of the United States upon certiorari, in the 
manner provided in Section 240 of the Judicial Code, 
as amended.” (Sec. 1003 (a)). 

The Committee’s brief contends that the statute 
providing for such a review creates no duty for 
Circuit Courts beyond that of functioning upon 
‘cases” or “controversies” within the meaning of Ar- 
ticle III, Section 2, of the Constitution. The brief 
sets forth the reasons for the Bar Association’s 
interest in the question; gives a brief history of the 
legislation affecting the Board; recites the part 
of the Board in the revenue collection system and 
then proceeds to argue the authority for the legis- 
lation enabling review by the courts. 

Since the filing of this brief the Supreme Court 
has restored the case to the docket for reargument 
on April 15 next, requesting assistance of counsel 
on additional questions in which the Association is 
deemed not to be directly interested. 

The members of the Committee on Federal 
Taxation are, Hugh Satterlee, Chairman, Albert L. 
Hopkins, Louis L. Lecher, Robert N. Miller, Mur- 
ray M. Shoemaker, Harry Weeks and Geo. M. 
Morris. Secretary. 


Revenue was neces 


( ourt, or 
Revenue 
he had to 


Revenue 


to review 
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Meeting of American Law Institute 


HE Seventh Annual Meeting of the American 
Law Institute will be held in the Ball Room of 
the Mayflower Hotel, Washington, D. C., on Thurs 
day, Friday and Saturday, May 9, 10 and 11, 1929, 
with a reception by Council on the evening of 
May 8. The meeting will consider the following 
drafts which have been submitted by the Council 
for criticism and suggestion \gency Tentative 
Draft No. 4: Business Associations Tentative Draft 
No. 1, Sections 20 t +] (Sections 1 to 19 were 
ual Meeting in 1928); Busi 
ness Associations Tentative Draft No. 2; Conflict 
of Laws Tentative Draft No. 5; Contracts Tenta- 
tive Draft No. 6; Property Tentative Draft No. 1; 
Torts Tentative Draft No. 4; Code of Criminal 
Procedure Tentative Draft No. 2 





discussed at the Ani 


Follow ing 1s the 


Wednesday, May 8 


10:00 A. M Registra t embers and guests at the 
Mayflower, until 10:00 P. M., in the Registration Room 

9:30 P. M.—Informal reception the council to the 
members and guests, and the ladies a mpanying them, in the 


fall Room of the Mayflow 


Thursday, May 9 
9:30 A. M.—Registration and assembling of members and 


guests 


10:00 A. M—(1)—Address of the President, George W 
Wickersham. (2)—Report of the Treasurer, George Welwood 
Murray (3)—Report f the Director, William Draper 
Lewis. (Opportunity will be given for questions from the 
floor). (4)—Report of Herbert F. Goodrich, Advisor on 
Professional and Public Relations. (5)—Report of the Com 
mittee on Membership, to be presented by the Chairman, George 
E. Alter. (6)—Appointment of a committee on nominations 
to the Council. (The following members of the Council be 


long to that class of members whose terms expire at the An 
nual Meeting of 1929: George FE. Alter, Henry M. Bates, 
Rousseau A. Burch, H. M. Garwood, Daniel N. Kirby, Andrew 
J. Montague, Owen J. Roberts, Marvin B. Rosenberry, Arthur 
P. Rugg, and Elihu Root, Jr. Mr. Root was appointed by the 
Council at its meeting December 19 1928, to fill the vacancy 
caused by the resignation of Harlan F. Stone, in March, 1928 
There is at present also a vacancy among the 1929 class of 
». Hall, in March, 1928.) 


members owing to the deat f James I 
(7)—New business 

11:30 A. M.—Consideration of Conflict of Laws Tentative 
Draft No. 5. 

1:00 P. M Adjournment for luncheon 

2:15 P. M.—Cor 
Laws Tentative Draft N 

3:00 P. M.—Consideration of Business Associations Tenta- 
tive Draft No. 1, Sections 20 to 41, and Business Associations 
Tentative Draft No 

5:00 P. M.—Adjournment 

(On Thursday evening, May 9, at eight o'clock, there will 
Judicature Society in the Ball 
he American Judicature Society is 
the 





wation cf the discussion of Conflict 


be a dinner of the Ameri 
Room of the Mayflower 

inviting the members and guests of the Institute, and 
ladies accompanying them, to attend. For further information 
address Mr. Herbert Harley, Secretary-Treasurer, American 
57 E. Chicago Avenue, Chicago, Illinois.) 





Judicature Society, 
Friday, May 10 

9:30 A. M.—Registration and assembling of members and 
guests. 

10:00 A. M.—Consideration of Criminal Procedure Tenta 
tive Draft No. 2 

12:00 M.—Consideration of Torts Tentative Draft No. 4 

1:00 P. M Adjournment for luncheon 

2:15 P. M.—Report of Committee on Nominations to the 
Council. Continuation of the discussion of Torts Tentative 
Draft No. 4 

4:00 P. M.—Consideration of Property Tentative Draft 
No. 1 

5:00 P. M Ad 


2 ASSOCIATION JOURNAI 








5:00 P. M.—Reception and tea in the Chinese Room 
the Mayflower Hotel to members, guests, and ladies ac 
panying them 


Saturday, May 11 


9:30 A. M.—Registration and assembling embers 
guests 

10:00 A. M Continuation of the scuss : Ps 
Tenta e Draf N 1 

11:00 A. M ( leratior \ge r 
N i 

1:00 P. M \d nent for lunche 

2:15 P. M.—( tion the ) ge 
rentative Draft No. 4 

3:00 P. M.—( " tra tive ) 

h 

5:00 P. M \ irnm ent 

7:30 P. M I er in the Ball R Mayflow 
George W. Wicke President t ( in Law 
stitute, ll preside \ddresses will be 1 the tollow 
Honorable Newton D. Baker, former Secreta f War; H 
orable Learned land Judge, United St s it ( 
second Circuit Hor 1 William D. Mit ttorney ‘ 
eral of the [ nited States 

Nore—lIf the discussion of any draft is « leted bef 
the time state nt above sche t t I 


s 





will be taken under ¢ 


Speakers on Association's Radio Program 


Opa on Jan. 15 with an address 
Hon Will am D Mitchell. thet ‘ icitor (We 


eral, on “The Legal Business of the Federal G 
ernment,” the Association has continued its broa 
casting program of one address a week over t 
N. B. C. chai Following is a list of the speake 


on the program up to and including April 30: H 


William D. Mitchell, Jan. 15, “The Legal Busing 


of the Federal Government :” Williar P Ma 
Cracken, Jr., Jan. 22, Secretary of Commerce 
Aeronautics ; Hon. Gurney E. Newlin, Los Angel 








CORNELL UNIVERSITY 


Summer Session in LAW 
First Term, June 24 to July 31 


CONTRACT, Professor Costigan, | f California, 
and Professor Grismore, Univ i M gan 
PROPERTY I-a, Professor Wilso ‘ Assistant 


Professor Farnhan Cornell Universit 
CORPORATIONS, Professor Wright, | v. of Penn 
sylvania 
CONFLICT OF LAWS, Professor Di son, Univ 
Michigar 
JURISPRUDENCE, Assistant Prof¢ ube, Cor- 





, ‘ 
ers 


I 
rnell University 
QUASI-CONTRACTS, Prof r Dict ! West 


Virginia University 


Second Term, Aug. 1 to Sept. 6 | 





| 
| 
ING FOR LAWYERS, I r English, | 


CONTRACT see above 

PROPERTY I-a, see above 

PUBLIC SI RVICE, Professor ( hea | f Okla | 
homa 
NEGOTIABLE PAPER, Professor Mc‘ k, Univ. |} 
of North Carolina | 

INSURANCI *rofessor Whiteside, Cornell Universit | 

MUNICIPAL CORPORATIONS, Professor Frierson 
Univ. of South Carolina 


ADMIRALTY, Professor Robinson, B n University 
Students may begin the study of law in the 
summer session. 


r 


’ ry 
[ Waiog, address 


CORNELL LAW SCHOOL 
Ithaca, N. Y. 
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CURRENT EVENTS 





\ssociation ;” Hon 
“Legal Educa 

U. S. District 

irk, Feb. 12, “Law 


1906 


Hon. Joseph 

19, “Law and Ad 
Caldwell, Gen 
nission, Feb. 26, 
gO, Mar 5th, 
Iton, Norfolk, 
udicial Procedure ;” 
Mar. 19, “Legal 
the High Seas;” 
lar. 26, “Public 

1 Heber Smith, 

ry Man;” Dean 
April 9, 
’ Justice 
lliam Marshall 
s;”’ F. Dumont 
30, “American 


hica 


She 


School), 


society ; 


Endowment for Institute for Study of Law 


HE new tute for the Study of Law at 
Johns H ill be adequately housed as a 
| 


sult of the ¢ erosity of an anonymous bene 
factot le 1 eed $450,000 for the erection and 
In making public the 

1, President Dr. Frank 

the anonymous donor, 

step of giving the 

eply appreciative 

greatly aid in 

rk that of permanent and 


istoriK S1 


Honorary Member of Association Dies 


HiE deat! Viscount Finlay of Navin on 

March 91 another name from the list of 
iving honot nl f the American Bar As- 
ciation L is -cte n 1922 Viscount 
inlay was a me! r of tl rmanent Court of 
I rnment of Great 
Hurst to fill the 
a recent issue the 
‘There are always 

strongly to the 
ublic imagit ‘ds pass out of re- 
embrance 1 then a man ap 
ears who for ng pace yf time represents to 
he Legal Prot n itself all it most venerates 


ga 


nternationa 
sritain has 
acancy Cause 
ondon Lai 
ble lawyers 


admires most respects 
nd likes it uch a figure was Robert 
Bannatyne ! 

Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 


attention 





1929 


23 


Years after— 
we repeat 


A Grateful Acknowledgment 
To an Honorable Profession 





On April 18, 1906, the date of the great 
hire, the legal fraternity of this coun- 
try was indebted to us in a sum in ex- 
cess of $200,000.00. The fire destroyed 


all of our books of accounts. 


The lawyers of San Francisco having 
lost their entire libraries were absolved 
of their indebtedness to us, amounting 
$30,000.00. This left an 
amount due from outside lawyers of 
from $170,000.00 to $175,000.00 


to about 


Having no lists of patrons we sent a 
circular letter to the lawyers named in 
Martindale’s Legal Directory advising 
them of our loss and asking for in- 
formation as to their indebtedness t 
us. The responses to this circular were 
so prompt and so gratifying that we 
think the legal profession should know 
that of this total indebtedness, of say 
$175,000.00, nearly $150,000.00 has al- 
ready been reported to us, and we are 
receiving advices every day from par 
ties who had not previously answered 
our circular asking about ther in- 


debtedness. 


It is but right to say that some of the 
San Francisco attorneys decl_ned to 
accept the cancellation of their ac- 
counts and have paid same. Let it be 
known to the world that the legal pro- 
fession is made up of men of the high- 


est honor. 








BANCROFT-WHITNEY CO. 


San Francisco 


California 
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CORPORATE ADVANTAGES 
WITHOUT INCORPORATION 


by EDWARD H. WARREN 


Member of the Faculty of the Harvard Law School, 1904-1929 
Story Professor of Law, 1913-1920 


Weld Professor of Law, 1920-1929 


A Treatise on the law relating to 


ORDINARY PARTNERSHIPS; LIMITED PARTNER- 
SHIPS; PARTNERSHIP ASSOCIATIONS; JOINT- 
STOCK COMPANIES; BUSINESS TRUSTS; UNIN- 
CORPORATED LABOR UNIONS AND DE FACTO 
CORPORATIONS 


for the purpose of ascertaining to what extent there may be 


CORPORATE ADVANTAGES WITHOUT 
INCORPORATION 


One large octavo volume—Price, $15.00 


‘NO LAW BOOK OF SUCH IMPORTANCE HAS 
BEEN PUBLISHED IN A DECADE.” 


———— ene 


pn = 


caticateat 
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“BAKER. VOORHIS & CO. fr 
419 FULTON. ST.~ ~ NEW YORK _ 





MR. HUGHES GOES TO PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


lo Signalize His Departure to Undertake Important Task the Journal Gathers a Sheaf of 
Expressions Representative of the Feeling of Fellow Lawyers Toward Distin 
suished Member of Profession—His New Labors Will Be Followed 


Pride and Confidence 
Could Have 


With 


S leaves in a short time to take his 


Permanent Court of International 


thus reaps the reward of great 


past: he is called on 


difficult ents in the { 


I 


+} 
Lic 


perhaps more difficult tasks. 


t 


g departure is of special interest 


lis approa 


American bat It 


to signalize it in a special manner. 


has occurred to the JoURNAL 
that it would be 


] 


It has therefore asked several members of the Asso- 


iation, known for their interest in the field of inter- 


itional law, ke themselves the mouthpieces of 
the Bar on this occasion. We 


nt the feelings of the profession 


feel sure the sentiments 
they express represé 
with regard to one of its most distinguished members. 
As Mr. Hughes 


expressions will convey to him an added, though hardly 


goes to his important task, these 


the profession will follow this 


During 


needed, assurance that 


new labor with pride, confidence and esteem. 


the voyage at sea we hope he may sense its good wishes 


like a line of lig upon “the waters day and night.” 


During the days to come it expects to find new cause 


for pride in evement of a great American in 


the cause of hrough justice 


“No Worthier Representative CouJd Be Chosen” 


When Judge ighes goes to take his place on 


in + 


the Permanent Court of International Justice, he will 


urry with hin wishes of the entire Bar of 


the United Stat [his is true not only because of 


high distinction which his career has conferred 


upon the profession at large, 
for the 


h upon hin 


nd not only because of his eminent fitness 


uties he is undertake, but also because of 


he confident belief the part of the profession in 


ie future of the ermanent Court of International 


ustice. It marks a new era in world history and has 


great service to perform. Every American should 


American sits on that body, and no 


worthier representative could be chosen 


JOHN W 


e gratifed that ar 


DAVIS 
1929 


March 25 


“No Worthier Representative 
Been Chosen” 


“The Nobility of Spirit Which Has Characterized 
His Every Undertaking” 

“We are ministers of justice and no lawyer is 
worthy of any reputation in the profession, whatever 
his ability may be, if he does not regard himself first 
and last as a minister of justice in the community in 
which he practices.” 

No member of the bar has fulfilled this obligation 
more faithfully or more abundantly than has Charles 
Evans Hughes, the author of these words. His contri 
butions to abstract law, to procedural reforms, and to 
the elevation of the standards of the profession have 
both influential. The 
benefits arising therefrom are immeasurable. 


material 
Even 
greater, however, as an example to the profession, is 


been numerous and 


the nobility of spirit which has characterized his every 
undertaking. He has generously responded to each 


While 


but few members of the bar are endowed with quali- 


call without thought or consideration of self. 


such as will enable them to 
measure up to the accomplishments of Judge Hughes, 


ties of mind and heart 


yet each of us can emulate his spirit of faithful devo- 
tion and unselfish service. 

In assuming his new role as a member of the 
Court of International 


Permanent Judge 


Hughes enters upon a field of greater public service 


Justice, 


Accompanying him upon this mission is the pride of 
accomplishment, the assurance that through his efforts 
international understanding will be further realized, 
and the sincere esteem and affection of the members 
of the American Bar Association. 
GURNEY E. 


* * * 


NEWLIN. 


“A Great Lawyer, a Great Statesman, a Strong 
Personality, Is Called to a Great Opportunity” 

I have faith that Mr. Hughes’ going upon the 

Court of Arbitration 

prove an event in the judicial history of the world 


Permanent International will 
comparable to the accession of John Marshall to the 
Supreme Court of the United States as an event in 
There is the same need for 
a high order of pioneer constructive work in the one 
case that there was in the other. A great lawyer, a 
great statesman, and withal a strong personality, is 


American judicial history. 
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called to a great opportunity. In helping to find and 
give shape to a law of the world in an era of world 
economic unity, he will have a task worthy of his pow- 
ers. American lawyers are proud to have such a rep 
resentative on the tribunal, and are justly confident 
that justice among men will be advanced by his being 
there. 
ROSCOE POUND 


March 30, 1929 


“The Beginning of a New and Enlarged Opportun- 
ity for Distinguished Service” 

When Charles Evans Hughes was appointed a 
Justice of the Supreme Court of the United States, in 
the year 1910, probably the last thing he would have 
dreamed of would have been that in May, 1929, he 
would be embarking for Europe, to take his seat upon 
the bench of the first Permanent Court of Interna- 
tional Justice «ve~ established in the history of the 
world, with , mn to determine controversies be 
tween sovereign nations. In 1910, he doubtless looked 
forward to a life of the conventional labor of a mem 
ber of the United States Supreme Bench, and a career 
which would be known to few, if any, outside of the 
legal profession, the records of which would be found 
only in the official reports of the Supreme Court. 
Destiny, however, is more imperative than the fore- 
casts of men. For the firgt time in the history of our 
government, Mr. Hughes was summoned from the 
Supreme bench to accept the nomination for the Presi- 
dency of the United States. That event and the ensu- 
ing campaign removed him from judicial life, and 
again he doubtless felt that his judicial career was over 

With the coming of the Harding Administration, 
a new and varied field of usefulness opened before 
him, and his administration of the State Department 


for a period of five years led to the establishment of a 


new reputation for efficiency in the solution of inter- 
national questions, which was deepened as time went 
on, and which, after his term of office, was availed of 
by the President in connection with negotiations with 
the Latin American states. His selection as a Judge of 
the Permanent Court of International Justice came at 
a critical moment in the history of that tribunal 
The creation of the Court was an experiment. The 
original panel of Judges was made up largely of men 
of advanced years, and the approaching term of their 
election caused some disquiet to those who had been 
following the history of the Court, and who anxiously 
hoped that its record might be one of increasing dem 
onstrated usefulness [he appointment of Mr 
Hughes, with the distinction of the great offices he has 
held in the judiciary and in the executive government, 
added to his distinction at the bar, establishes a stand- 
ard with which other nations will have to reckon in 


putting forward candidates for membership in the 


Court. The nomination of Sir Cecil Hurst by the 











Government of Great Britain to fill the vacancy caus« 
+} 


by the death of Lord Finlay, is an example of this fa 
and France will necessarily put forward one of her be 
men to take the place of M. Weiss, who died a fe 
months ago. One is tempted to say of Mr. Hugh 


appointment to the Permanent Court, that it 1s 


crowning act of a great career. What we should sa 
is that it is the opening of a new sphere of usefulne 
on a higher plane, and the record of Mr. Hugh 


accomplishment in the past affords an earnest of 
conviction that it will be the beginning of a new a1 
enlarged opportunity for distinguished service, whic 
will be adequately and amply met. Since his appoint 
ment, Mr. Elihu Root has negotiated a means of r 
moving the obstacles to American adherence to tl 
Court, which it is earnestly hoped may be accepted 
the United States Senate, a result which membersh 
of a man of Mr. Hughes’ ability, record and distir 
tion must tend to hasten 


GEORGE W. WICKERSHAM 


i a 


“Congratulations to the World Court Upon This 
Accession to Its Membership” 

The votes of, the world’s national representative 
have elected Charles Evans Hughes, an American, t 
be a member of the World’s Court. We unite with a 
the members of our profession in offering congratula 
tions to the World Court upon this accession to it 
membership. No member of the American Bar coul 
be more fitted by personal, professional, and interna 
tional qualities to be a member of that exalted tri 
bunal. The only dark feature in the picture is th 
humiliation that should be felt by the American peopl 
to realize that, after forty years of effort to establis! 
the Court, the American nation should be refusing 
make good its high principles by adhering to the Court 
treaty. 

JOHN H. WIGMORI 


“No Better Selection Could Have Been Made” 


April 6, 1929 
My dear Judge Hughes, 
From the newspapers as well as from your lett 
of March 30th, I learn that you are leaving for Th 


Hague on May lst, to attend an extraordinary sessi« 
of the Permanent Court of International Justice 
which you have the honor to be a member 


[ am giving myself the pleasure of expressing 


writing what I have already said orally—that no bette: 
selection could have been made, and none more 
propriate from the United States 

The International Court being of American origi! 


it is peculiarly appropriate that an American shoul 


be one of its members. In your case it is especia 


fitting, because you have been a Justice of the Supreme 


Court of the United States—“an international, as wel 


+ 1 
tot 


as a domestic tribunal” applying “Federal law, sta 
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ies of the par- 
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as are dis- 
5, you your- 
in the long- 
of Virginia 
refore, your 
of 


newer 


ourt the 
oO your 
large 


State 


ro PE 


EVANS HUGHES 


of the United States will be of advantage to the In- 
ternational Court, as it has made you professionally 
familiar with the way in which disputes arise between 
nations, and the method by which they are to be settled 
by a permanent tribunal, when diplomacy has failed to 
adjust them. 

Then again you have represented the United 
States at international gatherings such as the Confer- 
ence for the Limitation of Armament and Pacific Ques- 
tions, the Conference of the American Republics meet- 
ing in Havana last year, and the Conference of Con- 
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(Arbitration « he Aj 


in Washington, during the closing 


nerican Republics, 
1928 and 


One understanding, 


ciliation and 


days of 
the beginning of the present yeat 
as you assuredly do, how agreements are reached in 
immeasurably better qualified 


to interpret and to apply m than are ho 


international meeting 
persons W 


have not been so priv 


In conclusion, allow me t not only my 


express 
a friend and admirer, but 


of the United States, 


feeling of gratification as 
even more, my pride as a citizen 


that we are to be so worthily and so adequately repre 
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sented on the Permanent 
Justice. 


With the best of wishes I am. 
=e 

Very sincerely yours 
JAMES BRO\ 


Honorable Charles Evans Hughes, 


Judge of the Permanent Court 


Justice, 
Passenger aboard the SS 


Sailing May 1, 


New York. 


1929 - 


CHARLES EVANS HUGHES 


By 
Member of the 


KMBERS and Guests: It is a most agreeable 
compliment to have been asked as a former 
president of the Association of the Bar of the 

City of New York and of the New York State Bar 
\ssociation to address you on this interesting occa 
sion, and to be thus afforded the privilege of join 
ing with you in a tribute to your eminent guest of 
honor. 

[ am sure, Mr that, in 
mind and in the minds of your colleagues in the 
Bronx County Bar Association, the present func- 
tion is intended to mean more than an expression 


President, your own 


of professional fraternity and personal esteem and 
praise, although these ideas are part of your hos 
pitable purpose. You desire, in particular, as | 
assume, to proclaim your appreciation of a career 
of conspicuous and remarkable professional and 
patriotic services for nearly a quarter of a century, 
to the end that the example of such services may 
bear enduring fruit and encourage and inspire our 
juniors at the bar, who must carry on the tradi 
tions of the profession. 

We who are New York lawyers are entitled to 
feel a satisfaction and pride quite our own in the 
achievements that we are celebrating tonight. Mr 
Hughes was born and reared in New York State; 
he studied law in the City of New York at the 
Columbia Law School, where he won a Prize Fel 
lowship and graduated with high honors; when he 
has engaged in active practice it has always been 
as a member of the New York bar; when in public 
service it has always been as a New York lawyer. 
Hence, we find a just and unique, if not intimate, 
gratification in his splendid talents, his brilliant 
successes, and his high personal repute. 

However numerous and conspicuous the serv 
shall not have time tonight to do 


ices have been, I 
*Address delivered bar tt tendered Mr. Hughes by the Bronx 
County Bar Associatior 1 
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qualified to render public service; 
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tiary of the United States; in 
work of the highest order and qual 
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ficed his private practice to give \ 
was in him to patriotic service and 
and guidance of public opinion. 
of public service has been fitting] 
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I state, 
nited State review of the one 
hundred and fift piniot iat he delivered on 
behalf of the to say nothing of his 
lissents, as one of its Jus- 
important 
these 
relating to ques- 
to the relative 
governments and 


slative power, will long 
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just re-read and 
its of our constitu- 
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services that he subsequently rendered as Secretary 
of State, nor likewise to examine his successful 
direction of the Conference on the Limitation of 
Armament held in Washington in 1921, of the 
Sixth International Conference of American States 
in the City of Havana last February, and, more 
recently, in collaboration with Secretary Kellogg, 
of the memorable Conference on Conciliation and 
Arbitration at Washington, which was attended 
with such extraordinary success, evidenced by the 
General Treaty of Inter-American Arbitration and 
the Convention of Inter-American Con 
ciliation, both of which were signed by the Pleni 
potentiaries of twenty American nations. It was 
an unparalleled and highly successful outcome of 
competent labors and of scholarship, diplomacy and 
statesmanship of the highest and rarest quality. As 
much as any other statesman in the American 
hemisphere, Mr. Hughes and Mr. Kellogg, as it 
seems to me, will be entitled to future renown as 
among the foremost founders of what will assur 
edly come to be known in history as the Pax 
\mericana. 

We thus have nearly a quarter of a century of 
great opportunities fortunately and happily arising 
for varied patriotic services, all of which opportuni 
ties were competently, brilliantly and successfully 
availed of. These opportunities came not by 
chance, but because of the recognition of excep 
tional and each was fruitful of 
works because of Mr. Hughes’ preparedness, indus 
try and competency, indeed genius, for the various 
services that the opportunities called for. 

There is a truly moral grandeur and inspiring 
loftiness in this spirit of unselfish patriotic service 
that I cannot find words adequately to extol; but 
as a lawyer I am very proud and very grateful that 
we find it in so preéminent a degree in a member 
of our own profession. Mr. Hughes’ career will 
long symbolize the highest and most cherished 
standards and traditions of the American bar and 
the best product developed by American institu 
tions. His life and his magnetic and outstanding 
personality should ever remind and admonish us 
what manner of man an American lawyer should 
strive to be. 

As I attempt to review in my own mind his 
notable and important orations, which are too 
many even to list tonight, half a dozen splendid 
examples of lofty and animated eloquence stand 
out like high peaks in a mountain range. I par 
ticularly recall the enlightening and eloquent 
address that he delivered in this very hotel before 
the New York State Bar Association in January, 
1916, on the subject of public service commissions 
and of the courts as the expert agents of Democ 
racy. I also particularly recall his noble words in 
October, 1919, likewise in this hotel, in welcoming 
to the city the heroic and saintly Cardinal Mercier, 
and his singularly felicitous, uplifting and stirring 
language on that occasion. Familiar to most of you 
must be his famous address at New Haven in De 
cember, 1922, when with extraordinary vision he 
pointed out the way to what became the basis of 
the Dawes Plan. But above all, there is his superb 
oration delivered four years ago in Westminster 
Hall, in the great hall of William Rufus, which has 
with acclamations at the inauguration 
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to that court for the determination of « 
that may hereafter arise between natior 
gularly fortunate that at this 
threshold of the broadened opportunities 


very t 


fulness of the court, Judge Hughes is 
his service as o of its members 
\ll reflecting and imaginative mu 
ize that the creation of this great jud 
now generally alled the World Court 
ister international law and determin« 
nations, 18s a 
that it 
\ great 


constitut 


between sovereign 
elevating experiment and 
mencement ot a new efa. 
Root, drafted its charter or 

If this court 
at last the drear 


many 


pose 18 oO * noblest 


cessful, it will realize 
and philosophers fot 
the Amphictyonic Council of the 


what has 


ages 


iOng 


upply 


been the 
1 
I 


want of civilized society, and that 


for the 
between 


' , 
nly be settled by 


tive international tribunal 


nation of controversies 
+ 1 ] 
otherwise couid 


too long 


brutal arbitrament of war 
rulers and the ultima ratio regum 
bear in 


‘ 1 


shall 
he task of the court is a1 


But we ever 
that 
ally dithcult and 
the task that confronted the Supreme ‘ 


Hughes, 
delicate one, even n 


United States when it began its labor 
City of New York 
years ago with original jurisdiction 


leder: 


Sever; 


one hundred a1 
sies between the States of the 
between the Nation and the 
make the World Court a practical 
success will require all the genius, vis! 
jurists like John 


service has evet 


ship and courage of 
greater or proudet 
ll be rendered to humanity and « 


international court can b 


if this new 
as to accomplish for the nations of tl 
United St 
ceeded so well in accomplishing fot 
States of the United States of America 
far fortune 


the Supreme Court of the 


alone can determine how 
force of circumstances will enable Judg 
contribute to such a satisfactory, bet 
glorious outcome 
to be wished 
Che court must continue to feel 
and careful steps. It must cr 
learning, ability and impartiality 


surely a consummat 


slow 
In the 
bers. It must be afforded favorabl 

international controvet 


lved by the judicial 


to show how 
satisfactorily so 
th ‘nlication of the principles 
the application of the principie 
jurisprudence—that is to say, the 


and wrong, of morality and etern: 
among nations. The tribunal has 

no sufficient roots to enable it to g 
it fast in the st that will 


It must evolve practical and acceptabl 


inevita 


rms 


the principles of international law 


jurisprudence. It cannot blaze or lay 


systematically and at will; but, lik 


of justice, it must delay and wait u1 
and actual co 





CHARLES Evans HuGHeEs 








NT COURT 

V Bernard 
tonio Sanchez d 
Wang Chung Hui, 


itain (died March 


Anzilotti, 


ts decrees. It 
| as, for exam- 
Supreme Court 
hundred years 
aty rights of 
Never- 
ms appeal to 
nations, as the 
Justice Mar- 
judgment of 
the United 
will in time 


lians. 


tional Justice, 
step, decision 
judgments, and 
licial processes. 
nts that will 
nutual advan- 
as right and 
re parties to 


idication, and 


Italy ; 





OF INTERNATIONAL JUSTICE, 1927 
Huber, 


J. Loder, Netherlands; Max Switzerland ; 
Bustamente y Sirven, Cuba; Didrik Galtrup Gjedde 
China; Epitacio da Silva Pessoéa, Brazil; Robert 
29, 1929); Yorozu Oda, Japan; Rafael Altamira 


Ake Hammarskjéld, Registrar 


tection and security to all other nations under sim 
ilar conditions. It embraces a world-wide and ma 
jestic jurisdiction and the finest and noblest of 
services to mankind. Judge Hughes enters upon 
this new international field of patriotic service with 
our fullest faith and our fullest confidence in his 
ability to render therein a service comparable to 
that of the great John Marshall. Our heartiest and 
most fervent good wishes go with him. 

In conclusion, I shall venture to add the truism 
that the future of this country and of its institu 
tions, its general welfare, the pursuit of happiness 
by its people, its prosperity, its leadership, its pres- 
tige, its glory, will depend upon our good fortune in 
continuing to develop men having the splendid tal- 
ents, the unselfish and indefatigable spirit of public 
service, the self-sacrificing patriotism, the virile and 
upright character, the sturdy and steadfast virtue, 
the honor, of the illustrious citizen, 
scholar, lawyer, statesman and judge, whose career 
has so much adorned the American bar, and whom 
we of his own profession and city gratefully and 
proudly acclaim and honor tonight. 
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THE PROGRESS OF THE PERMANENT COURT 
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of International Justice has 

completed seven years of history. Its six- 

teenth session will begin on May 13, 1919, and 
the Court now has four important cases on its docket. 
record is now beginning 
world its work is 
pro 


HE Permanent Court 
its 


The significance of its early 
to be apparent, and throughout the 
being followed with great interest by the 
fession, 

In many ways, the Court represents a fruition of 
the efforts which began with the first Hague Confer 
ence in 1899. Before that time, the idea of establish 
ing a tribunal to which states might carry their differ 
ences had been advanced, but it was too vague for offi 
cial consideration. The establishment of the Perma- 
nent Court of Arbitration in 1899, as a panel of arbi- 
trators who might be called upon, more 
possible to have a really permanent tribunal, and when 
the American delegates went to the second Hague Con 
ference in 1907 they were instructed to work toward 
that end. The 1907 Conference did draw a plan for a 
permanent tribunal, but as. no agreement could be 
reached on the method of selecting the 
mained only a plan 

The end of the war in 
phere for more positive action. 1 
wanted the 
court; but the task required time and the 
ference confided jt to the Council of the League of 
tions. Almost the first ; of the Council was to 
up a special committee of jurists for that purpose, and 
that committee took work the plan of 
1907. The existence of the ¢ ncil and Assembly of 
the League of Nations enabled that Committee to solve 
the problem of a method for elect the judges whicl 
had baffled the second Hague ( 
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THE TRIAL OF CASES 











erea “Tt pe’ of Lawyer?—Requirements for Success in the Trial of Cases— 
Value of temporaneous Speaking—Sense of Proportion and Ability to “Strike 
the Jugular Vein” Is Most Important Qualification for Trial Lawyer— 
Subordinating the Lawyer to the Case’ 
By Emory R. BUCKNER 
Member of New York Bar 
R. CH Me ers of the Bar remain tuned in is the all-important thing for a 
MI Assi Guests he last four speaker, whether the listeners are the members of 
days the pular recep the Supreme Court at Washington or the members 
hic t er to the pre of a Bar Association or a jury in the City Court. 
& epide UI e to be called It is a commonplace in our profession to speak 
ind t called the “flu.” of one lawyer as belonging to the “trial type” and 
the self this afternoon another lawyer as not belonging to the “trial type.” 
g ate, Mr. Breland, will We keep on making this classification apparently 
te S nake a point’ without testing it by actual observation. I do not 
here know why this method persists. All we have to do 
it a | hould ever’ is to think of a dozen highly successful trial law 
( he expects to yers and we see at once that instead of belonging 
et S £ equity, or to to our preconceived “trial type,” their differences 
ella e full of his sub in personality and method are so great that we are 
es lor on paper compelled to make twelve types in order to accom 
nt t otherwise his modate the twelve successful men. Substantially, 
h sl exte raneous. He _ the same result is achieved if the test be made with 
l sac of style he 100 or 200 men, although in that case some individ 
1 em] gazine, because uals would be classified together. The late Mr: 
at this | hat spontaneity Stanchfield was a very successful and justly cele 
aturaln isteners which _ brated trial lawyer, both at nisi prius and in the 
the ess¢ ring co-operative attention appellate courts. He possessed a natural dignity 
When a tire for deliberation, their and address which were most effective, but he was 
ents prepared. They will not con- not essentially different at the luncheon table. His 
( They uld not read very presence seemed to inspire respect and atten 
e magazine e1 ere such a thing as__ tion from court and jury. I am thinking now of an 
nd Proc Ji R equally famous and successful lawyer, whose forte 
| t appellate is to climb into the jury box. He possesses very 
i] ases recently unusual gifts of personal charm and good fellow 
ed before is be le of the rec ship. He is not essentially different out of the 
brief the tenacity court room. If he were to imitate Mr. Stanchfield 
st impre readily see the impor the result would be affectation and failure. I think 
e of those may be sure of another successful trial lawyer whose forte is 
the judg: ( erences do not carry infectious indignation. If he has a case which does 
he li nd do not lis- not lend itself to indignation he is not much good. 
prey ( other. Surely I have known this man, who has been very success 
udva ( to talk as___ ful at the bar, ever since I came to New York. He 
as e ju will talk to is nearly always indignant about something or 
th talk nearly as pos somebody. Given the kind of a case where he can 
e each other be indignant without being artificial he is almost 
f thinking is unbeatable. A lawyer who is called upon to try 
ke ( adopted his own or other lawyers’ cases is sure to fail if 
ir] iscussion he attempts to imitate anyone. The very essence 
of successful persuasian is naturalness. 
Phi é ( poraneous Nor should a lawer refrain from trying his 
h constitut ttractions. Its parentheses, own cases or arguing them on appeal merely be 
lashes hed s, its repetition, cause he doesn’t think he fits into this “trial type” 
effective e because those’ classification. I think that law students and young 
ire te ( é adily tune in lawyers usually think of this “trial type” as pos- 
1 wave S st natural to them- sessing congenital capacity for fluency. If fluency 
es. At ‘ to tune in and is possessed by a man who has other more impor 
tant qualifications of a trial lawyer it is a great 
York = asset. On the other hand fluency is frequently a 
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liability. A man who talks without effort and only 
keeps quiet with effort is likely to talk before he 
Also he is likely to let him 
vers and by his very 


has developed ideas 
self run away 
fluency lose that identity o 
have referred. 
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able lawyer and not possess it. He may be a man 
who can only think of one thing at a time and who 
is unable to keep all of his emotional and intellec 
tual pores open. He must be able to listen and 
think at the time. If the court or jury is 
hostile to him personally or to he must 
realize it. This qualification 

tl it is to develop 


» describe than 
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Ee 


may V 


a 
same 
his case 
be sensitive enough to 
is more difficult t 
In fact I think it is rather con 
varying degrees 

A man cannot hope to 
cessful as a trial lawyer unless 
for quick thinking and 


n moderately 
has the capacity 
quick decisions. No mat- 
ter how able he is it does him no good to reach the 
station after the train So often in a trial 
of a law suit or 1 argument before an appellate 
court a man is called upon to reach an instantane 
s the kind of person who 
cannot do this adequately he should leave the field 
of litigation to others. But not mysteri- 
it sound. Capacity for decision 
greatly aided and abetted by most thorough prep 
aration on both fac 1 law \ man should not 
equate on this score until 
a fair trial with a precedent 


be eve suc 
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has gone 
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ous decision, and if he 1 
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ous as may is 
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ts an 
inad 
he has given himself 
laborious preparation of his cas¢ 
Another important qualification for a man who 
tries cases is a sense of prop If I were forced 
to pass upon the iportance of the differ- 
ent qualifications of a trial lawyer, I would say 
that a sense of proportion is the most important of 
all. It comes natural to some. It can be acquired 
by others. Its nature and its necessity can be stud 


ied case may 


condemn himself as 


yrtion 


relative in 


by all. However complicated a be, 


it usually can be resolved into simple eleme 


think more lawyers prove themselves ina 
in the matter of a sense of proportion tl 
So many lawyers appear 


an 
other way. 
as it were, in the democracy of facts 
facts are equal before the law. They 
fore, that all facts must be equally stres 
seen direct examinations, cross exan 
ings and summations ruined by a 
of proportion. A lawyer should visual 
as one having a spinal column with ra 
supporting ribs. Many lawyers stum! 
error of trying to make a spinal c 

rib just because it is a perfectly good 
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speech by that 
which my opponent 
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in the way of additional fees by prolonging a quar 
rel which can be satisfactorily composed. Lawyers 
should at least make every effort to persuade their 
clients to be reasonable and fair and just 

So far as possible, lawyers should be judges off 
the bench f 
lawyer's zeal in a righteous cause 


I do not mean to take away any of a 
If 
make a just peace, let it be a just war, a vigorous 
war in that is honest and fair 

I now come to a prosaic but vital point, and 
that is the preparation of a case. Lack of prepara 
tion is what most judges complain about. Lack 
of preparation loses many a case. Preparation is 
nearly always neglected and this neglect is greatly 
aided and abetted by the condition of our court 
calendars. No lawyer seems to have time to get 
his case properly prepared. Intensive preparation 
will often disclose a letter, a book entry, a conver- 
sation, which decides the law suit. Preparation is 
something which every lawyer can do. Even if 
he employs a professional trial lawyer he should 
be responsible for preparation. A large percentage 
of my own trial work has always come from other 
law It is seldom that I find the case thor 
oughly prepared. If a man has not the time to 
prepare his case and has not the organization to 
assist him, it is better to decline the business than 
to take it and do it badly for lack of preparation. 
I have won cases because some assistant of mine 
or lawyer by whom I had been retained made 
a preparation far and beyond that which is usual 
in our profession. I remember a case I tried sev 
eral ago where | asked an assistant to talk 
to a witness at more length than I could possibly 
do, and it was only at the end of a seven hours’ 
talk that the disclosed fact which he re 
garded as wholly immaterial, not being a lawyer, 
and this fact proved to be the decisive fact in the 

The decision of the court was based wholly 
the fact which was unearthed in this way 
Preparation should be prompt. We special- 
ists are usually employed long after a case has 
been started and shortly before the trial. It is 
rare that the attorney of record has prepared the 
case thoroughly at its inception. Suppose you rep 
resent the plaintiff and you wish to examine the 
defendant before trial. If you make an exhaustive 
preparation immediately you will be able to exam- 
ine him before he has an opportunity to decide 
testimony will best support his case. Of 
many defendants will tell the truth at all 
times, but 1 have observed that sometimes defend- 
ants become “law students” and develop a great 
interest in what facts constitute a defense and what 
facts do not. The right to examine before trial is 
very valuable right. It is much more valuable 
when there is thorough preparation at the begin- 
ning of law suit. 

As soon as a man knows what the facts of his 
case are he should study the law and prepare or 
have prepared memoranda of law upon the differ- 
ent points involved. If the case is complicated 
these should be bound separately so 
that they may in court in sectional form 
may arise. They are more effective 
in this It is necessary to give 
your opponent only the copy of the memorandum 
which at the moment you are submitting to the 
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court, and if you have anticipated many points 
which prove to be academi you are not embar- 
rassed by having them bound together with the 
points which prove to be essentia 

If a man knows thoroughly the leading cases 
which have a bearing upon his case he will be 
greatly assisted in cross examining witnesses on 
the other side. I remember now three cases I 
have tried where my assistant had prepared ques 
tions for cross examination from controlling deci 


sions. The defendant in answering many ques 
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against you testified regarding the same transac- 
tion in other cases? If so, their testimony must be 
carefully digested. Have they written any letters 
on subjects which may be material to the law suit? 
If so, the letters must be most carefully studied 
A letter of ten lines is frequently worth more than 


ten hours of oral testimony Cross examination 


pared by a study of the law but, mucl 
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should be prepared just as carefully as direct ex 
amination. The cross examination which is in 
spired in the court room by the testimony actually 
given cannot, of course, be prepared in advance, 
but frequently the cross examination which has 
been prepared in advance proves to be more effec 
tive than that which is inspired 

Every judge and every lawyer who talks about 
the trial of cases emphasizes the necessity of prep 
aration. These exhortations do not seem to do 
much good. 


I do not think this is because the ad 
vice is not believed to be sound It is because 


1 
lawyers are busy and the right kind of preparation 
takes a great deal of time and frequently is boring 

Coming down to the actual trial, whether in 
equity or before a jury, I shall first consider the 
No general advice can be given 


opening statement 
statement because 


as to the nature of an opening 
the nature of the opening depends upon the nature 
of the case. 

If the case is a very simple one it is better 
merely to state to the court or jury what the issue 
is and not attempt to outline the evidence which is 
to be presented. My reason for saying this is be 
cause I think in a very simple case you will receive 
more attention from the court or jury if the story 
comes for the first time from the witnesses on the 
stand. If you have already told the story vou 





have taken off the edge. The case appears to be 
too much you and not enough witness 

If the case is a complicated one it is neces 
sary to make an opening which will simplify and 
make intelligible the testimony which the court o1 
jury is about to hear. The case may be one with 


a complicated or elaborate background which can 
not be developed from the witness chair with suf 
ficient continuity to give the evidence the weight 
to which it is entitled. If I may draw from per 
sonal experience, let me take the prosecution which 
I conducted against former \ttorney General 


Daugherty and Alien Property Custodian Miller. 1 
regarded the opening in this case extremely impor 


tant Before I began my opening ] placed before 





the jury upon an easel a large pad of bl 


[ used no prepared charts in the opening 
necessary for me t 
ships between German corporations an: 
porations and 


crayons 


I dr 


porations. 


ore d 


| showed interlocking interests in a crude diagt 
matic 
Custodian law and the complicated macl 


ew 


cr 


way. 


ayon the 


an 


o explain complicate 


American 
of different 
pictures of these 


color. It 


] 


1a very 
] 


countries and ¢ 


percentage o 


I drew circles showing in di 


f stock 


the administration of alien property 
I do not think the 


and one-half hours. 


have understood the « 


ix 


of the testimony 


same time should 


ase without such an oy 


In short, you should make the kind 


wh 


you 


diminish the effect 


nesses are to tell 


ich is necessary 


t 


Oa 


propose 


avoid 
of 


those 


the st 


corporatiol 


ank s} 


[ had to explain the Aliet 


clear und 


to otter 


> details 
ry which 
Do not let the testimo 


comes from the witness stand be merel\ 


over version of your opening 


IS Vé¢ 


amination. 
think 


‘TY 


have m 


the 


easy. It 


ost often 


It is easy, 
mistake 


Let then 
ment each other rather than duplicate ea 


Many peoy 


lawyer to make himself too much of 


You 


must 


understand 


count our statements because we are 


be partisans. 


conducting the direc 


leading questions, 
he talks too much, he is simply using t 
to confirm his statements. 


ness 


well as the court and jury is very much 


in this story and 


tion 


} 


neet 

It wa 
1 relation 
- ~s 

I 1ad 
I i¢ wa 

ic c 

rerent < 







’ inerv ¢ 
1 
TOOK Tw 
, 7 

ut i 
r ne 
4 
7 pe 
tandit 
{ SLaliClinly? 
| 
and at the 
ich owl 
ich WI 
} i 
the wit 
V whic 
armed 
ipple 
CI othe 


le suppose that direct exar 


over-enthusiasm, because they think they 


ie case better 


is they cannot, 


putting on a 1 
of the effect of their performance tha 
tne effect of the 


1 


ordinate himsée 


h 


be enthusiastic 


al d 


not 
He 


to have 
himself 
+] 
I 


a 


enthusiastic 


should 1 
justice d 


to demonstrate 


le case in such 


“That other fellow 
had the better 


] 
iOW 


est compliment a lawyer can receive is t 


jury 


think that 
than himself but that he is fortunate in 
better side of the 


[ cannot emphasize too st 


ow this is to be done except to advis« 
thinking of that relationship. 
he is glancing all the time into the mirrot 


is of course easier thar ss ex 
however, to do dly l 
in direct examinati hich ] 
noticed is the tenden« f the 
re 
that courts and ies di 
We are professionals. If e lawye 
t examination ask ma 
if his questions are t g, if 
the witness 
What he ought to dé 
is to get the court and jury interested in the wit 
He should create an impression that he as 
: } tere ted 
is following it with e atte: 
Lawyers commit this error because of the 
tate 
than the witness, altho the fact 
or because they are conscious 
verformance and are thinking more 
the are I 
testimony of the witn 
A man throughout a trial should to sul 
lf to his case. It is har explain 
stant] 
He Cann lo this 
He mu st 
bout his case and ] ness¢ 
about himself 
egard his case as a! t 
one and not as an opy t 
his skill. He should tr 
a way that the juryt l say 
is a better lawver his fe 
case.” I think that e great 
t have the 
his opponent is a better lawy¢ 
| ng the 
case 
’s taking himself out the cas« 


ance 


Vi 





a lawyer 





Tue TRIAL OF CASES 


ike out his capac- 


Beli 


d 


lis gift at repar- 


ut of the 
ty and should 
will help lift 
up 
sonal 


case 


his client 
a per 
is alone 
already men 
to the ex- 

‘ (ross ex- 
ccupation. It 
ny a case 
the 
SS examina- 
or a 
will 
the 
When 


on wit 
cument 

‘r case 
bli ws 


Adc 


of this kind 
f this bomb is 
it cannot help 


it makes any differ- 


me 


re 


x De 


ness by experi- 
rienced and 
vst effective is 
es not make a 
SS eXamina 
he witness 
He doesn’t 

to retract 
yreat emphasis 
of the testi- 


as 


ness and goes 


nce in a while 


velops some 
the c 


it only 


ase. 


witness’ 
nore damag 
examination 
s under at 
better 
jury, expect- 
attention to a 
sympathetic 


Ives, 


1 
nakes a 


themse 
ness against 
impres 
Iministered 
wit 


thing 


re 


ave a 
we te mi 
his testimony 
of 
Sometimes 
n the other 
in summa 
examina 


testimony 


laid down con 


it if you have 


any doubt about any part of your cross examina 
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On the question of making objections in a 
trial, I am an extremist. I never object to second- 
ary evidence if I think it is accurate. 1 do not be- 
lieve in any technical objections. Objections irri 
tate the and irritate the court even though 
the court may be compelled to uphold the objec 
tion. I have noticed that the more successful and 
the more prominent the lawyer is against whom 
| try a case the fewer objections are made to testi 
mony I am offering. If the jury thinks you are 
trying to suppress the facts it is very hard to over- 
come their prejudice even though you explain to 
them laboriously the legal rights of your 
client. 

I like to the machinery of a case run 
smoothly. | have tried several cases in the past 
dozen where ‘1 had hundreds of exhibits in 
file cabinets in the court room. All hitches in ma- 
chinery, all unnecessary searches for papers, all 
confusion, slow up the momentum necessary to an 
effective trial of a case or argument before a court. 

The outstanding feature of a summation is the 
sense of proportion to which I have already re 
ferred. No one can say how long a summation 
should be. It depends upon the case. I know the 
old statement that few souls are saved after the 
first twenty minutes. I know the statement in our 
own profession that no court or jury can listen to 
a man receptively for more than an hour. I have 
not found this to be true. I have summed up all 
the way from five minutes to a maximum of nine 
hours. I must add, however, that the summation 
of nine hours because of very special cir- 
cumstances. ‘There is no use to talk when one is 
tiring either court or jury. If a man is not tiring 
court or jury and if he has kept a strict sense of 
proportion he should talk as long as is necessary 
to cover the major points in his case. 

Close cases are won or lost by the summation. 
It is in the summation, of all places, that a man 
must keep his eye on the spinal column of his case 
and not keep running off on the ribs. It is in the 
summation, of all places, that a man should sink 
himself into his case and get the case instead of 
himself into the jury box or up to the bench. It 
is in the summation, of all places, that a man should 
feel and make the court or jury feel, not that his 
client is fortunate in having him as a lawyer, but 
that he is fortunate in having his client’s case. 
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Moore,’ holding it illegal for the owner of whiskey 
to remove it from a warehouse where it was stored 
to his own home for the use of himself and his 
guests, even though he had acquired it before pro 
nibition. That decision narrowly limited, if it did 
not overrule, Street v. Lincoln Safe Deposit Com 
pany,” in which the Supreme Court sanctioned the 
moving of liquor, also acquired before prohibition, 
from a room in the safe deposit building to the 
owner's for his private consumption. The 
room was leased by him and he had exclusive con- 
trol over its contents at all times, so the court said 
he could transport it under permit to his home. 

Whether the Senate Committee was correct in 
averring that “the bill will not operate harshly 
against minor offenders,” depends on the discretion 
of the judiciary rather than on the terms of the 
law. The proviso, which was introduced on the 
floor during debate, points out to the court how 
offenders should be treated, but does not strictly 
bind the hands of justice. It will only temper 
the wind to the “casual violator” on whose mis- 
deeds Congress looks leniently, if the judge chooses 
to take the hint. Its author said “it (the proviso) 
has not the force of a real legislative provision—in 
a strict legal sense it has not the force of law, but 
in my judgment it will accomplish exactly what 
we desire it to accomplish.”* Senator Reed of 
Pennsylvania suggested, discussing the amendment, 
“it is conceivable that a maximum sentence imposed 
for the most trivial of conceivable offenses would 
constitute such an abuse of judicial discretion as 
to lead to a reversal.”’° 

What the attitude of the courts under the new 
law will be, is a matter for speculation, but at 
least one judge, known for his leniency, has found 
in the Jones Act a direction to increase the severity 
of penalties. He said, in sentencing a defendant 
under the new law, “I have been extremely lenient 
in the past in liquor cases, because it seemed to me 
to be the proper thing to do and it seemed to be 
in line with the moral sense of our community, but 
Congress has passed a new law and this defendant 
has been indicted under it. If you tender this plea 
of guilty expecting the same leniency which the 
heretofore extended, you have made a 
mistake. Hereafter, it is my intention in 
alleging sales and manufacturing to impose a 
minimum sentence of six months in the peniten 
tiary, and to deal with greater severity where the 
defendants have been moved by commercial pur 
poses.” Whether this attitude interprets correctly 
the meaning of the proviso inserted in the Jones 
Act is a which must be decided by each 
district judge for himself, since it is doubtful 
whether a successful appeal will lie from such 
exercise of discretion. It would have been en- 
lightening had the learned judge given notice in 
advance of what he intended to do with cases of 
transportation, which is after all the most serious 
novelty in the law. Perhaps the most important 
element of enforcement has been the attitude of the 
judges in imposing penalties under the Volstead 
Law. Within the discretion which they may exert 
federal judges have tried to represent the senti 
ment of the community and its attitude 


home 


court has 


cases 


question 


toward 
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the bootlegger. What effect the new law is to 
have depends very much on them 

The only way by which the court calendars 
have been kept reasonably clear of trials for liquor 
law violations has been by avoiding jury trial as a 
result of defendants’ pleading guilty. “Rarely does 


an accused person plead guilty unless he has some 
thing to gain by the plea. The accused violator of 
the National Prohibition Act has something to 


gain. He dickers and fences with the prosecuting 
attorney. He will plead guilty provided the punish- 
ment is only a fine of such and such amount. The 
attorney agrees.”!! The effect of the Jones Act 
seems to be that both parties now play for bigger 
stakes. Clearly the district attorney can threaten 
the criminal with a higher penalty, if he is con- 
victed by a jury; on the other hand, in certain 
districts at least, juries may be less willing to con 
vict when the chances for severe punishment are 
so greatly increased \ district attorney can as 
a practical matter indict on two counts, one a 
felony and one a misdemeanor, and quash the 
felony count on condition of a plea of guilty to 
the lesser charge of possession or maintaining a 
nuisance. This practice has been severely criti 
cised'? and would render comparatively useless the 
increased penalty provisions 

The district attorneys will have a harder time 
under the new act since all of the offenses named 
will be felonies under the Criminal Code,'* and con 
sequently must be prosecuted by indictment.* In 
districts where the grand jury is little more than 


a rubber stamp and meets very frequently, not 
much will be lost in efficiency by the district at 
tornev’s office;’® on the other hand where grand 
juries meet only occasionally, or act as a real check 
on the prosecutor’s activities, procedure will un 
doubtedly be considerably delayed. Formerly first 
offenders were always misdemeanants and could be 
prosecuted by information, and in the case of trans 
portation, import or export, the crime did not be 
come a felony until the third offense had been com 
mitted. The district 


attorney had to face a petit 
jury in any case whic 1 


*h went to trial, but to have 
to persuade a jury to convict in the face of so 
severe a penalty as the new act carries and with a 
knowledge that the conviction will carry with it 
the imputation of felony, will make his task harder 


The district attorney has two other strings to his 
sn 


bow which he may use to avoid the necessity of a 
grand jury indictment, and keep the grade of the 
offense a misdemeanor. The first of these is the 
nuisance provision of the Volstead Act.® which is 
not affected by the Jones Act. This section will 


apply to any person maintaining a “common 


e 
nuisance,” where liquor is sold, but will not affect 
those engaged in transportation or manufacture 
Against these latter the district attorney may still 
proceed by information, if he chooses to convict 
merely for illegal possession, which has been held 

ll. McBain, Prohibition Legal Ileg MacMillan, 1928 
p. 111 

12. Moley, Politics and Criminal Pros n (Milton, Bach & 
1929) C. VIII, Justice mpt 

18. Crim.’ Code §335, 

14 os = & nst.. 5th Amer nt 

15. Moley, op. cit. supra, note 12 VI, The Twilight of 
Grand Inquest 

16. Act Oct. 28. 19 g 
C. $83 
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to be a separate offense,’* and which Congress may 
constitutionally make criminal,” a 
Amendment does not expressly so provide; but f 
this crime the maximum penalty for a first offensé 
is a fine of not more than $500. 


How much the moral obloquy of having 
felony conviction on his record will restrain the 
violator from pleading guilty depends on tw 


factors: the personality of the guilty party and th 
legal consequences of such conviction in the vari 
ous states. To the criminally-minded violator: 

felony conviction with a slight sentence is prol 
ably not so great a deterrent as would be a mis 
demeanor conviction with the maximum sentence 
yet the threatened stigma of a conviction of felony 
may cause many of those now engaged in the liquor 
traffic to abstain from it. The legal consequences 
of a conviction of felony in the federal courts de 


le Iran 


1 
} 


pend upon the various state laws. Thus t 
chise may be lost under the provisions of a sta 
constitution ;° or the civil rights of the convict be 
suspended during imprisonment ;*° the convict may 


also, thereafter, be impeached as a witness.2' Of 


more consequence to the criminally-minded vio 
lator will be the effect of a conviction under t 
Jones Act as a prior conviction for the purpose of 
increased penalties under state habitual offende: 
statutes comparable to the Baumes Laws in New 


York.** Here again the state law controls. for the 
increased penalty is mandatory only when the prior 
conviction “under the laws of any other state OV 
ernment or country” is a conviction “of a crim 
which if committed in this state would be a felony.’ 
In other words, the court looks to its own sub 


stantive law to determine whether or not the act 
for which the prior conviction was had constituted 
a felony under its habitual offender statute. Some 
state laws, on the other hand, impose heavier 
sentences when any person has been previous], 


sentenced by any court of any other state or of the 


United States,** and in such states the Jones Act 
will have an effect, since it will probably increas« 
the number of prison sentences for felonies vive! 
by federal judges 

An interesting question collateral to this dis 
cussion involves the effect of the new law on the 
Wright Act™* which adopts the penal provisions 
of the Volstead Act as the law of Californi 1. Se 
tion 3 also adopts future amendments to the 
Volstead Act, but doubt was thrown upon the 
constitutionality of this provision by the California 
Court in Ex parte Burke :*5 and to becom: operative 
in California, the Jones Act will probably have to 


be expressly incorporated into the California law 


Continucd on page 206 


17 I rpose 1 : penalties, Ea \ 
th 1925) 4 F (2d Ex I} e¢ Poole . Cc 2 } 
2 Beyer v. U.S. (C.C. A (8rd 1922) 282 Fed f 
Ss ({ ( A. (ist 1926) 16 I 2d) 68 > 
cK 4 A. ¢ » 192 4! 1) 664 i " 
een settled by t Supreme ( rt 
18. Rose v. U. S ( ( \ 1921 74 «=&F 
ed 1921 257 | >. ¢ Gatterda as S A 
1924), 299 Fed ) 
19 k gw Ne ( st. §2 Art. 7 saud S N 
14 N. W. 142 (1882 , . 
2 N. Y. Pe Code §51 
21 See Kurtz v. Farrington, 104 ¢ 27 
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175, c. IX, §§10, 11 Cf. also Ex arte i! i \ 
222 Pac. 366 (1923 
2 I g Wis. Stats 14 f. Barry v. St W 
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WHAT SOME STATE BAR ASSOCIATIONS ARE 
DOING FOR MEMBERS 





la 


ion Headquarters in State House Annex, Columbus. Reading from left to right 
Miss Lola Alexander, J. L. W. Henney, Secretary, Marshall G. Fenton, Execu- 
tive Secretary. 


*t out of my State’ vertised better, is our Service Bureau and State 
lip?” is being Headquarters at Columbus. Our headquarters 
a very practical are there for the benefit of all members while at 
rganizations. They the State Capital, and the officers and an efficient 

at the state capital, corps of assistants take special pleasure in handling 

uny valuable services to mem-_ routine matters for you, including securing of de- 
the state associations cisions, opinions, bills or acts of the legislature and 

of making mem-_ the investigation of departmental matters. There 
iio, Illinois and have been 330 requests by members for service of 

this sort, in the last six months.” 

now something A letter from Mr. Marshall G. Fenton, Execu 
Court or about tive Secretary and Treasurer of the Ohio Associa- 
nt, for instance, itis tion, gives us some further details. The headquar- 

one at the capital ters are located in the State House Annex at Co 
nder any assistance lumbus, a situation which makes it convenient to 

out in Ohio is told secure information and render many kinds of serv- 
il by President John A. ice. For instance, as Mr. Fenton writes, there is 
nidwinter meeting of that “the service we are rendering the legal profession 
» lawyers which the Asso- in regard to decisions in the Supreme Court of 


‘ 


nd which should be ad- Ohio. A _ stenographic force is employed and a 


- 
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280 \MERICAN Bar ASSOCIATION JOURNAL 


nominal charge is made fo opies of all docu ices rendered during the past few 
ments. We procure copi f papers filed and send nished us by the efficient secretary 


to counsel so that t ' ave the line of au Stephens. 


1 s cite variou subm od t a 
thoritic cited i apitioin 3 - ibmitted to the Secured information concerning a former 


highest court in th tate.” ie continues ney'’s professional reputation 
“The Executiy ecretary endeavors to fur “Obtained opinion of Attorney General 


nish the legal profes iol 1 this State with all lage organization for village attorney. 
copies of the proposed bil introduced into the “Made copy of original petition and 
] nt nie f Acts after from files of Supreme Court. 
I Tit ypit or 4 S i 


1 
: I i 


Legislature as well as 
- ' “Collected rules of county courts for ¢ 

the same become laws : ; 

rules of court for local bar association. 

“Another service that is rendered is to keep 


in contact with al ‘partments, bureaus and com- eiianiil Men alt ix eke tien ¢ 
missions of the Sti 1¢ Executive Secretary advised how io get action on the same. 


“Located hotel room for members during State 
he Par 
makes it a point to try and see that correspond “Furnished form of Franchise Tax Staten 
ence from members receives prompt attention from and information as to procedure in such cases 
officials in charge. Copies of records in various “Obtained photostatic copies of supplemental 
state departments are made at a nominal charge. ®corporation from Secretary of State's office 
The office also investigates standing of claims “Served copies of lien notice upon State 
beface the Fndustrial ind the Public ‘ctor of Finance, Department of Public Works 
Hh. , . and Auditor of Public Accounts. 

Utilities Commission, lo« into articles of incor 
poration on file in the Secretary of State’s office, Case 
reports on action t: 1 by the Blue Sky Depart Ascertained from Department of Insur 
ment, and renders many ot rvices of a similar service could be made against an Insurance ( 


“Procured full copy of decision in 


nature at the request o mb “Obtained photostatic copy of an applicatior 


1 1 - bile license. 
Headquarters at the state capital, are, of course, : 


a great help to committees a pting to secure 
the passage of legislation endorsed ; the Asso- 
ciation. It furnishes not only a meeting place for “Forwarded two sets of blanks for the 
such bodies, but also a source of information about an Illinois corporation not for profit, and tw 
the status of pendir bills. rporation of a profit corporation. 


“Secured two certified copies ol the chart 
ration. 


“Filed application for charter of Chicago 


ig 
The office also has much to do in getting out Secured complete opinion in an Appellate | 


the publications of the Associatio1 “One of the 
mo mportant functions that the State Associ 

st import c ot pe ite Associa “Advised member where to get tickets for 
tion is now performing,” he writes, “is the publica- “Filled 50 


tion of a weekly magazine containing the advance Charges 


“Ascertained the corporate purpose o! a 
files in Secretary of State’s office. 


requests tor copy or frees 


sheets of the bound volumes of the opinions of the “Answered 10 requests for information 
Supreme Court and Court f Appeals of Ohio. In _ the Bar. 
this magazine also appear articles of interest to the “Answered requests for information abou 
. . te > » | , “+r State S re . ot 
legal profession, as wt activities of local ttorneys made by other State Supreme ( 
‘ . , sociations. 
associations, proposed 4 tion fostered by the : , 
“bee art. , , ‘ ‘ “Furnished list of Local Bar Associations 
Association and many articles of general interest to their officers 
. Yer -ofe . Th ) ra 7} > Purni > 1 
the legal protesstor Uhis magazine 1S furnished “Checked brief and argument filed in Su 
without additional charge t the members of the ee that specified corrections were made. 
\ssociation.” “Ascertained the status of a bank, from t 
: : “Furnished names of attorneys for Rec 
What Illinois Is Doing Tiago ecg catogies ‘ ece 
ing in the Federal Court pertaining to insoly 
\ little pink slip. calculated _— Filled 5 requests for ‘Business Systems 
Secured copy of the abs 


r 
+] 1 wy } 
ase recently passed upon Dy t 


and inserted in th 
quarters of the III 


racts, Driets, al 
he Supreme Cou 


Secured certified copy of license to pract 


field, calls attentio “oO hing n 1 yer wishing to be admitted in California 
l 


know about the ) ion s i¢ _ a “Filled many requests for Briefs in Stock 
Springfield service ice. a ciation, it 'Ascertained the name of the attorney 
says, “maintains an office, Suit irst National a oe , upreme Court, and from | 
Bank Building, Springfield, where an Association 

Secretary and stenograph I always on “a § Sangam 

call for members of thi ociatior The Secre ‘Furnished several copies 

tary and his assistant are the Springfield represen Survey 


tatives of members throughou the state, and are “Made arrangement with Chicz 
furnishing Supreme Court News to down 


prepared to furnisl n nd of assistance in or 
information f the variou tate Departments 
This service 1S TI! , % nembe! ) rie Association 


Ascertained present whereabouts 


ild supply briefs needed by a membe 
Advised a member as to wha 

When you wan ling at the capital, Phone ertain case 

Capital 3153, or addre Illinois State Bar “Obtained certified copies of an o 
Association, 701 Fi tiona san suilding, Commerce C mn, and certificate 
Springfield, Illinois.” tion is in good standing as a corporati 
That this is 1 mét esture b an offer 
g widely accepted by the membership 


Is shown by the 1] lis I m of the sery 


+ ‘ | 
Ascertained 
e trustee ina 


hicl s hel ' 
whoicn 1 n secured 








’s Well Arranged and Appointed State Headquarters at Albany. 


Al 


Walton is 


7 A dvise 1 
gulations as 

“Furnished 
yyect in whi 


‘ 


“Furnishe 
Supreme ( 
~ Secure 
preme Court 
“Asce rtaim 
tary of state 
“Cc pied iff 
1 office 
New York State Bar’s New Home 


ciation 158 
has a 


The Ne tate Bar Assi 


it now 


estab 
last 

pro 
and 


been 
\lbany, 
] 


lmmer peen 


for th [ t needs the association 


rk association 
ling a com- 
a secretary s 
vorking library, 
chancery re- 
the Associa- 
It The 
Isabel 


need 


Miss 


Secretary of the 


Association. 


R. Trowbridge, who occupies the central room of 
the suite. 

The use of the rooms by members of the Asso- 
ciation one of the considerations in 
planning the headquarters. have been 
provided for lawyers who come to Albany to argue 
causes and carry on transactions with the several 
the wish of the officers 


foremost 
Facilities 


was 


State departments. It is 
and the Committee on Permanent Headquarters 
that the members of the New York State Bar 
Association avail themselves of these facilities to 
the fullest extent. 


West Virginia Bar’s Headquarters 


The West Virginia Bar Association has also 
recently established permanent headquarters, ac- 
cording to an announcement of the Association’s 
President and Executive Council. Two rooms in 
the Capitol Building at Charleston, adjoining the 
Supreme Court room, have been secured by the 
Association and appropriately furnished. Station- 
ery and stenographic service will be available in 
these offices and all members of the West Virginia 
Bar Association, as well as attorneys throughout 
the state, have been invited by the president and 
council to avail themselves of these 
while in Charleston 


executive 
facilities 





IMPROVEMENTS IN PROCEDURE AND PRACTICE 


Necessity of Lawyers and Judges Taking Initiative in 
Oral Arguments— 


Briefs and Arguments 


securing Needed Imp 
Briet-Making, Generally 


Common Faults and Suggested Remedies 


By Hon. GEORGE 


oF PAGI 


United States Court of Appeals, Sev 


I’ THERE are to be improvements in procedure and 
practice in the courts, the initiative must be taken 
and the work done by and judges. The 

most that legislative bodies can do will be to furnish 
] 


here and there needed powers and re 


lawyers 


traints 
Improved Briefs and Arguments 


Belief that there ar ovements that may 
be easily made, and that ought to be made, in the 
methods of presenting cases to the courts of appeal, 
prompted the writing of a letter in April, 1928, to the 
chief justices and presiding judges of all those Federal 
and States courts whose jurisdictions are mainly appel- 
late, asking them to give their ideas as to the desirabil- 
ity and length of oral arguments, and also to send (a) 
a brief considered to be the best in form and sub- 
stance, and (b) their court rules. With the letter was 
sent the suggestions to attorneys made by Judge Evans, 
presiding in the Seventh Circuit Court of Appeals.’ 


many imp 


More than fifty per cent. of the ju 
with the material and information requested 
ters and rules received show that in many instances 
other courts have had experiences similar to those of 
the Seventh Circuit Court of Appeals, and are striving 
for improvements in arguments and brief-making 


lges re sponded, 


5 Phe let 


Pennsylvania and Wisconsin have done much to 


bring about good brief-making 
ical t used 


rules examined 


under the 


ta rule to be 


It is not deemed prac | | 
ts which the 


as a pattern, but the fau 
seem designed to overcome are i! 
heading “Common 
Those matters, it is hoped, will be he 
in drafting their own 


} 
dicated 
Suggested 


Ipful to the 


Re medies 


judges 


auits and 


Oral Arguments 


Suggestions that apply as well to written briefs as 
to oral arguments are h considered, leaving 
little to be considered under this heading, than 


the time limit. 


ereinafter 
other 
The Supreme ( liscourages oral 
argument, but all the other cot eem to desire, and 
some of them requ irguments in every 
them saying that oral arguments enable the 
judges to reach quickly and directly the heart of the 
I judges into a closer 
ittorneys and give them a | 

lawyer's point of view. 


case, 
some ot 
case and also that they bring th 
association with the 
understanding of the 


better 


arguments in different 
lf hour to two hours 
preme Court and the 
\ppeals for the Third 


ly ones retaining the 


The time allowed 
jurisdictions varies from 
ona side The New 
United States Circuit 
and Seventh Circuit 


two-hour rule 
hat there may 
to allow a longer time for argument than 
the rules, yet the judges assert that ad 


\lthough most of the « 
, 


t be cases where it will be 


rarely ever asked. Many judges say that 


time consumed is largely a matter of 
necessity, and that usually the shorte1 
ter the argument. ‘The chief justices 
older states say that the taking of mor 
hour on a side is a waste of time. 

While there are differences of opinion 
time necessary for the best oral argument 
ed tendency is toward a material reduct 
allowed. 


Brief-Making, Generally 


Che mechanics of brief-making 
apart from, but not of less importance 
stance of the brief 

I'he right to file a brief is the lawye 
nity to present the tacts and his interpretati 
the law If he 
prove his opportunity so as to lead the « 


most direct route to the meat of the cont: 


failed to make tl 


and his construction of 


1e most of his opportunit 
days of crowded dockets, it is important 


sary work shall not be imposed upon 
that is taken and labor that is require 
F 7 | 


io 
of bnefs that are not as good as 


ably be made is wasted time and « 


reasons for the suggestions herein 
briefs often are duc 
diftic ulti 


that, so 


that unsatisfactory 
understand the 
Chey do not realize 


counsel do not 
the courts. 
are concerned 
them 1s t 

+} 


must open to the 


Common Faults and Suggested Remedies 


The 
are such as may 
Che matters 
T¢ rably, they sh 
“appellant” l 
parties 

ae es of 
matters that ordinarily appear upor 
brief, it will be useful i 
attorneys 

2. Tabli 
It should 
show 


following faults are 


g 
} it hea ; ] 
snouid be corrected 

ggested in the order 
appear in the | 

and apm llee”’ are us¢ d 


Attorneys 


1 


l alphabetical 
i l pi ) he brief whe 





ements 
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t 


ects discussed, 


a uni 
ot the brief, 
thereto, al 
ves no good pur 

that in the in- 
it be omitted. 


rtains 


is About. One of 
OJ counsel to tell 
l argument and/or 
lhe lawyer who 
it the case 1s about, 
are, but leaves its 
guess their way to 


to decide, does not 


rk and 
asked 
Suggested remedies are 
rief or oral argument, 
this has nothing 


there should be 


of it in the court 


il elow, a page refer- 
le to the piace where it may be found, 


nce should be 
and concise state- 
lhis latter should 
yt errors, 


d) he1 hould be a clear 
nt of tl l 
bout the facts, the 
uestioned, it should be 
he page where it and 
found. 
uld be tollowed as to 
idence 
Here 18 a good State 
et e than half argued. In 
serious faults often appear: 
version of the facts 
where there are 
shown. 


tavorable to | ¢ he 1 I dy 1S, 
mtradict hould be 
(b It mon, but improper, to include argu- 
not do it 
wn the record page 

case of disputes 
ve much time and 


ments in % { I nt | I ned\ r do 


both comprehen- 


of the most im- 
vans is a Resumé 
| by the rules of the 
he following lan- 


brief 


are more than a 
| be a great time- 


quite usual to set 
* each point, fol 

to support the 

ost cases for much 


of abstract 


resume of 


but should the actual 


tions contended for. 


propositions, present proposi- 
lf there are cases from courts of last resort 
supporting a proposition, they should be cited first. 

(c) If there are not such the best and 
highest authorities obtainable should be first presented 


(b) 
cases, 


(d) It seems to be thought by many attorneys 
that it is helpful to their case to cite a great many au 
thorities. One case that is in point will have more in 
fluence than a score of cases that are not in point. A 
comparatively small amount of labor on the part ot 
counsel will enable them to determine the cases upon 
which they most strongly rely, and an unnecessary but 
den will be removed from the shoulders of the court if 
counsel will determine what those cases are, say not 
more than three in number, and will print them in bold 
faced type as the first cases cited under each propos 
tion. 

(e) In the citation of authorities, the following 
should appear: the parties, the number of the volume, 
the page where the case begins, and the page where thi 
matter appears that it is desired to bring to the atten 
tion of the court, 

(f{) Where cases are printed in official volumes, 
the citation should be to such volumes. Where tne 
citations are to unofficial reports or to books or publi 
cations not generally known or readily obtainable, such 
information should be given as will enable the judges 
readily to get access to them. 

(g) Text books are often cited without the date 
of publication or the edition. That fault can be readily 
corrected. Statutes are frequently cited by references 
that do not contain information that wili enable the 
judges to find the subject matter in current statutes. 

(h) Relevant sections of the Restatement of the 
Law by the American Law Institute should be cited 
and quoted. 

Y. Discuss Points in Order Stated. Points should 
be discussed in the order in which they appear in the 
brief of the Argument, and the page where discussion 
of each point begins should be shown in the margin on 
the page of the brief of Argument. This is of consid- 
erable importance because it not infrequently happens 
that in the course of the oral argument it is conceded 
by one party or the other that propositions relied upon 
by them have been made and overcome by the opposing 
party, so that at the close of the argument many of the 
propositions discussed are permanently out of the case, 
If the remaining points may be readily located in the 
brief, much time will be saved 

10. Page References. It is quite common for 
appellee to undertake to refute a point argued by ap 
pellant without indicating where in, appellant’s brief 
the point being refuted may be found. It is impor 
tant that the judges may be enabled, by a proper page 
reference, to bring before them both arguments at the 
same time. 


One of the most serious burdens imposed upon 
the judges grows out of the discussion of facts, be 
cause of the failure of counsel to give the page of the 
record where evidence may be found that is quoted, dis 
cussed or asserted to exist. 

11. Cover Colors. It is not a matter of large 
importance, but it will often save time and confusion if 
all appellants should be required to have the covers of 
their briefs of one color, and all appellees should have 
theirs of another distinctive color. 
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MEMORABILIA 


Most articles, however good, find their 
final resting place in bound volumes on the 
shelves of libraries and are approached by 
means of card catalogues. But in many of 


these there are lapidary phrases and sen 
tences which escape such long imprisonment 
and laborious access and, separating them 
selves from the text, make an independent 
home for themselves in memory. Such, for 
instance, seems to us the following brief 
summary of the professional ideal contained 
in the address of Mr. Hughes published in 
the March issue: 

“To preserve the sentiment which 
subordinates gain to the conception of pro 
fessional duty, which makes reputation for 
soundness of advice, for integrity in counsel 
and performance, for loyalty to the client, 
to the court and to the law, the most highly 
prized reward in a career of constant toil 
amid temptations and incitements to lax 
ity—this is the great object w hich is fostered 
in our Associations and gives zest to our 
cooperative endeavors.” 

What more perfect thing to carve on 
the lintels above the doorways of Bar Asso 
ciations and Law School 
be imagined? What single sentence that 
the young law) er can commit to memory 
has better summed up the whole duty of 
the lawyer to his client or furnishes a better 
rule for guidance when the moment of de 


Buildings could 


cision comes? 
There is the same lapidary character in 

this extract from the address of Mr. | 

Maurice Wormser, published in the April 

issue of the Jor RNAI 

“Justice is not blind, in fact, but simply 
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blind to class distinctions as well as to all 


considerations of power, race, religion and 
politics.” 

And Mr. Justice Crane of the New 
York court of Appeals, in his address before 
the Judicial Section of the Ohio Bar Asso 
ciation, also published in that number, has 
chiseled one of the nation’s major needs: 

“All that I have said is to impress upon 
you the necessity of a strong, learned, expe 
rienced and fearless judiciary, entrusted with 
more power over juries and their decisions. 
To have such a judiciary, it is necessary to 
draw to the Bench the leaders of the Bar. 
To get such men, it 1s necessary to pay a liy 
ing wage and to open to them the opportu 
nity of a useful and continuous judicial 
career, which means the opportunity for 
public patriotic service.” 

In the digest of the reports of the deci 
sions of the Supreme Court of the United 
States, printed in the JoURNAL, sometimes a 
winged phrase is found. Take, for instance, 
Mr. Justice Holmes’ saying in the opinion 
on the Virginia Sterilization Act, “Three 
generations of imbeciles are enough.” After 
that, there doesn’t seem much more to be 
said. All that remains, apparently, is for 
the decision to conform, if the legislature 
has left it legally possible. And Mr. Justice 
McReynolds’ saying in the Oregon School 
Case, “The child is not the mere creature of 
the State,” is equally packed with social 
attitude and philosophy. 

Sometimes these memorabilia are epi 
grammatic. Take, for instance, the remarks 
of Mr. Chief Justice Washington of Ohio to 
a group of newly admitted young lawyers: 
“Remember that good conduct is not good 
copy.” Or that of an unnamed speaker at a 
Bar Banquet in Kansas who said: “Several 
hundred clubs are busily engaged in worry 
ing about our civilization. Why worry 
about civilization? Civilization may never 
come.” And one who has noted the humor 
in this leisurely observation of Mr. Horace 
Kent Tenney in an address printed in the 
JOURNAL last year would not willingly omit 


it from the list: ““While clients are almost 
always appreciative of good service, \ et | 
think we have all had occasion to notice that 
in the matter of fees, this appreciation, if 
left without guidance, seldom reaches what 
would fairly be called the extreme of exag 
veration.” 

We might go on almost indefinitely 
culling memorabilia from the literary and 
oratorical by-products of the lawyer. But 





























ck of space bids. We merely close with 
is pregnant quotation from Dean Pound's 
Foreword t Magna Charta,” published 
n altel the Seattle meeting: 
he e of mind in which it was 


awn was nothing less than the frame of 
nd of the lawver; the frame 
mind that ks at thing's 


mon law 
in the concrete, 
of mind which 


it in the abst the frame 


refers to 2 vard cautiously on the basis 
experience tron this case or that case to 
ie next Cast justice in each case seems 
yrequire. | tly because it is an example 
the sure \nglo-Saxon’s habit of 
ealing with things as they arise and in the 


oht of expel e. it has been able to main- 


tain itselt % the fountain and source ol 
nglish and erican Public Law for seven 
enturies.”’ 
PHI ASS ATION GOES ON 
rHE AIR 
The American Bar Association, through 


ts selected re sentatives, has joined the 


ranks of invisible radio orators. This is the 
ttest evidence that it is becoming air 
minded Other proof is furnished by its at 
tention to the subject of Air Law. Its 
ction in this case is part of the effort to 


] 


make the public better acquainted with vital 


»roblems of the administration of Justice. 
Radio is a new and interesting 
levelopment cording to traditional con 
eption and practice, it takes both sight ot 
the orator and hearing of the oration to pro 


defined 
lhe commanding pres 

the fire of Patrick 
essential part of their ora 
physical appearance and 
doubtless as effective with 


luce orator, ancient orator 
oratory as 
ence of a Wel 
Henry were 


torical art. Th 


ota 


movements 
many as anything they said. 
rT the art, in the old sense, 


is of course compelled to 


It is this part « 
that radio o1 


surrendet Fortunately or unfortunately, 
the public has been without preparation 
‘or the transition to a new style. The too 
veneral habit of reading speeches nowadays, 


has eliminated 
of physical ap- 


nstead of speaking them, 
uch of the 


earance. If the reader looks up from his 


ctiveness 


manuscript to see that his audience is still 
there and to indulge in an occasional ges- 
ure, the movement is perfunctory and badly 
oordinated as a rule—a mere rudimentary 


urvival o which the features and 
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gestures reflected all the changing aspects 
of the subject. 

This is not to say that there are not 
some survivors who practice the old art of 
oratory according to traditional standards, 
or that occasionally public men, when the 
situation and subject seem to call for it, do 
not abandon the manuscript and again illus 
trate what oratory was in the earlier days 
of the republic. But it will doubtless be 
agreed that at most gatherings of a more o1 
less formal nature the opening and spread 
ing of the manuscript on the stand is a fa 
miliar part of the proceeding. 

Such being the case, the radio audience 
may not only not miss the physical presence 
of the orator, but feel a positive sense of 
relief at not being confronted with the phys 
ical act of reading. 
for illusion. 


There is at least room 
lor all the hearers know, the 
orator may be speaking without notes—he 
may even be improvising. And the words 
that come out of the empty, vast and wan 
dering air, as it were, may even seem more 
impressive than if spoken in person at close 
range. They may seem like the utterances 
of some distant and mysterious oracle, and 
hence more interesting for that reason. 
At any rate radio oratory is worth try 
Time and experience will show just 
how effective it is in securing and holding 
hearers and in conveying the message that 
an individual or 
convey. 


ing. 


an organization has to 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Date from Which Gains of Donee from Appreciation in Value of Gift Are Computed 


termining Taxable Income — New 


York Transfer 


Law Imposing Transfer Taxes 


Contingent Remainders Held Valid Under Due Process and Equal Protection Clauses 
—Municipal Ordinance Requiring Flagman Constantly on Guard at Crossing 
Not Invalid Though Mechanical Warning Has Been Substituted—Impai: 


ment of Contracts 
Treaty 


lowa Inheritance 
Ordinary and Necessary [:xpenses in 


Tax Law Conflicts with Denmark 


Computing Income Tax 


By DG AR 


Taxation—Income Tax—Gifts 


Gains of a donee, by appreciation in the value of a 
gift, are to be computed from the date of donor’s purchase, 
rather than from the date of the gift in determining the 
taxable income from the sale thereof. 

Taft v. Bowers, Adv Sup. Ct Rep. 199, 

[he taxpayers in two cases here sought to re 
cover a portion of the federal income tax imposed on 
them in respect of the increase in the market value of 
shares of I had sold. The stocks in 
question had been given to the taxpayers, and the in 
crease in value contended by them to be not 
was that which occurt luring the time the donors 
held the stocks. The problem is stated in abstract terms 
in the opinion of the Court as 


In 1916 A. purchased 100 shares of 
which he held until 1923, 


Op. 273; 


stock which they 


taxable 


follows 

stock for $1,000, 
when their fair market value had 
become $2,000. He then gave them to B., who sold them 
during the year 1923 for $5,000. The United States claim 
that under the Revenue Act of 1921 B. must pay income 
tax upon $4,000, as realized profits. She maintains that 
only $3,000—the appreciation during her ownership—can 
be regarded as income; that the increase during the donor's 
ownership is not income assessabk | 

tendment of the Sixteenth 


uwainst her within in 


Amendment 

The district court ruled for the taxpayers and th 
Circuit Court of \ppeals reversed 
was affirmed by the 
certiorari, in an 
REYNOLDS. 


rhe latter’s ruling 
Supreme Court on a writ ot 
ypinion delivered by Mr. Justice M¢ 
The statute applicable provides that in determin 
ing the gain derived from the sale of property a 

quired by gift after December 31, 1920, the basis shall 
be the same as it would have the hands of the 
donor, or the last preceding owner who did not acquire 
it by gift. There is further provision that gross it 

come shall not include gifts, but shall include income 
from gifts. 

Upon reviewing these provisions the Court thought 
that the intention of Congress to tax the gains in ques 
tion was clearly expressed. With that point disposed 
of the remaining question to be considered was the 
constitutional power of Congress to impose the tax 
under the Sixteenth Amendment 

That amendment 


been in 


provides that 

“The Congress shall have power to lay and collect taxes 
on incomes from whatever sour lerived without appor- 
tionment among the several stat ind without regard 
any census or enumeration.” 


*Assisted by Mr 


BRONSON 


‘TOLMAN* 


lhe 


capital assets to the 


argued that the 
extent of 
gifts were made and that no part of t 


Ing value could be taxable income wher 


taxpayers 
their 


In rejecting this contention the ¢ 


Income is the thing which 
ul \mendment 
income or to designate how 
} 


now they ma be enforced 


y source ine 


taxes may 


Under former decisions here the 
the Sixteenth Amendment c 
gress to define and tax as 


niers 
income 
something which theretofore could 
regarded as 1 

Also, this Court has declared—‘In« 
as the gain det ! from capital, from la 
combined, provided it be understood t 
through 
“gain derived from 
gain 
value in the 
exchangeable 
from the capital 
received or awn by the claimant 
benefit and : 


n of capital ass 
’ within the 
capital, nor a grow 


a sale conver sik 
accruing to 
investment, but a gain, a 
value proceeding from th 


however invested, and 


The incongruous result of hol 
not taxable was emphasized 
the opinion stated 
giving the stock to | 
had sold it at market value, the excess 
he invested (cost) would have been incon 
subject to taxation under the Sixteenth 
would have been obliged to share the 
the United States. He held the 
subject to the right of the sovereign to 
increase in its value when separated thr 
version and reduced to his possession. C 
to the express will of Congress, by mere 
other to hold this stock free from such 
sovereign Of the possibility of taxing the 
actually severed, and convert the entir« 
capital asset of the donee, who invested n 
the latter had purchased at the market pr 
further enhancement of the 


If, instead of 


, 
stock 


a still [ 
donee make a second gift with like effect 
not. 

In truth the stock represented only a s 
of capital made by the donor And 
sale or ion the increase para 

from that investment 

the recipient subject to taxation accordi1 
words of the Sixteenth Amendment. g the re 
cipient of the entire increase to pay a part into the publi 
treasury, Congress deprived her of no rig i 
her to no hardship. She accepted the gift knowledge 
of the statute and, as to the property r« i, voluntarily 
assumed the position of her donor. When sh Id ti 


tocl ‘ coinal : 
stock she actually got the inal su 


conver Was S¢ 


it Decame income 


subjected 
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only was she 


which lends sup 
resulting from the 
1 as taxable income 
as the increase 


ipate in these 
Henry W 
rs and bv Mr. 


York Transfer Law—Contingent 
Remainders 


The provisions of the New York Transfer Law 
sing transfer taxes on contingent remainders, which taxes 
re measured on the basis of the value of the property 
without deducting the value of the life estate, and requiring 
security for deferred payment thereof until termination 
f the life estate are valid under the due process and equal 
protection clauses of the Fourteenth Amendment, even 
though minor inequalities and hardships may result from 
the facts that vested remainders are assessed at the death 
f the owner after deduction of the value of the life estate 


Taxation—New 


im- 


ind are payable immediately. 


Adv Op 262 ; 
uestions raised in 
lity of provisions 
tax on 

The tax im 
with a fixed 

ess of kinship. 
nd vested re 

of the tes 

The tax on the 

is measured by its 
| by the value 
the death 

-d tax must 


posing a 


re contingent 
the death of 
temporary 
value of $322,- 
nce to the 
Had the 
would have 
The difference 
nclusion of the 
its exclusion 


rates 
the amount 
| termi 


until 


highet 


y has given 
d of 
the remainder 


taxation 
isions in ques 


rit of error to 
nty seeking 
contentions 
elivered by 


method of 
because, 


measuring the tax on the contingent remainder by the 
corpus of the trust fund undiminished by the life 
estate, a tax was levied on something not in existence. 
It was urged that this measured the tax on the whole 
of the estate by something greater than all of its parts 
\s to this the Court said: 

Che argument presented is unsound, because it ignores 
the fact that the tax in respect to the contingent re 
mainders is not payable until after the death of the life 
tenant. The temporary taxing order, entered upon the 
testator’s death, is made solely to ensure that the tax so 
deferred will be paid when ultimately assessed. The re 
quirement may be satisfied by depositing with the State 
either approved securities or cash. In either event the 
income collected from the security prior to the time when 
the tax becomes payable is accounted for to the executor ; 
and after the tax has been paid, the securities or cash 
remaining on deposit will be accounted for to him. By 
applying the applicable rate to the full value of that which 
comes into enjoyment and not exacting payment of the tax 
until then, a just result is sought For the definitive 
assessment of the contingent remainder and the payment 
of the tax thereon are postponed to the same date. The due 
process clause places no restriction on a State as to the 
time at which an inheritance tax shall be levied or the 
property valued for purposes of such tax. 

The second objection made was that the provisions 
violate the equal protection clause. In this connection 
the argument was that there is discrimination between 
vested and contingent remainders, because in the for 
mer the value of the life estate is deducted in assessing 
its value. This objection was met with the answer 
that the taxable value of the contingent remainder ap- 
proximates the value it would have as a vested re 
mainder, because the payment of the tax is postponed 
to and the amount thereof determined at the termina- 
tion of the life estate. The argument was also ad 
vanced that there is not equality because life 
tenants do not live the exact period of their expec- 
\s to this the Court said: 

This uncertainty underlies the taxation of all future in 

or contingent, wherever the tax is laid sep 
arately in respect to life estates and remainders. The 
uncertainty is unavoidable unless the State concludes to 
postpone laying the tax upon the remainders until they 
come into enjoyment, a course which it is not obliged to 
pursue. Moreover, there are differences between vested 
and contingent remainders which justify classification in 
imposing inheritance taxes. 

Other objections to the provisions as violating 
the equality clause were briefly referred to—that a 
more perfect equality could be devised, and that the 
postponement of the tax and giving of security is 
burdensome. They were held to be without force 

The fact that a better taxing system might be con- 
ceived does not render the law invalid. As was said in 
Metropolis Theatre Co. v. Chicago “To be able 
to find fault with the law is not to demonstrate its invalid 
ity .. The problems of government are practical 
ones and may justify, if they do not require, rough ac 
commodations—illogical, it may be, and unscientific.” ’ 

lo all such objections it may be answered that minor 
inequalities and hardships are incidents of every system 

and do not render the legislation obnoxious to 
Constitution 


tancies 


terests, vested 


of taxation 
the Federal 
The case was argued by Mr. Charles Angulo for 
plaintiffs in error in No. 79 and by Mr. Abraham L 
Gutman in No. 80, and by Mr. Seth T. Cole for the 
Tax Commission 


Municipal Ordinances—Safeguards at 
Railroad Crossings 
A city ordinance adopted in 1880 requiring a railroad 
company to keep a flagman constantly on duty at a highway 
grade crossing will not be held invalid as arbitrary and 
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unreasonable, even though an effective mechanical warning 
device is substituted therefor. 

Nashville, Chattas ma ee St. L. KR uv. White 
\dv. Op. 276; Sup. Ct. Rep., Vol. 49, p. 189 
nnessee to recover 


Suits here were broug 
for the death of one White, and for injury to his son 
He had been killed and the son injured at a grade 
crossing by one of the railroad’s trains The trial 
court held that the proximate cause of the death and 
injuries was the railroad’s failure to comply with a 
city ordinance of Memphis. That ordinance required 
the railroad to keep a flagman on duty constantly an 
to give a warning with a red flag by day and a rec 
‘he defendant was held liable, even 
- 





] 
| 


light by night. 1 
though the court had said that the injured parties had 
ig upon the tracks, since 


been grossly negligent in going 


1 





they knew that no flagman was maintained at the cross 
ing. The only question considered on appeal to the 


Supreme Court, however, was the validity of the ord 


nance. 
Its validity was there upheld and the judgments 
ippealed from were affirmed in an opinion delivered 


by Mr. JusTic! Hom} He 


The Railway had s tituted f tne flagman an elec 
tric signal on one side of the street and about fifteen feet 
above it that gave warning by fl ng a light and ringing 
a bell and was set in eration mé inically by the trai 
when it came withir 00 feet of the crossing lhe 
contrivance was testified t e in general use and was said 


to be cheaper and yme ways at least better than the old 


precautions The Railway contended that the ordinance 


enacted at the beginning of 1880 was valid no longer in 
view of the modern impr ment and that to enforce it 
now would be to enforce an unne sary burden on inter 
state commerce and w d be so arbitrary as to amount 
to a denial of due procs f law (It may he 
mentioned that the train neerned w engaged in inter 
state commerce But the crossing in question was said 
bv the Court to be a dangerous one where there was pretty 
constant travel by night and day, and it was held that as 
applied to such a crossing it ild not be said that the 
ordinance was so indi ] unnecessary and unreason 
able that the legislative judgment ild be overruled 

We are compelled t uke the same view. The legisla 
tive arguments in favor f the Railway are manifest and 
we may conjecture that it is nly a matter of time before 
the old methods of guarding grade crossings will have 
disappeared unless the grade crossings precede them. But 
if the ordinance were p ed toda n ime up for a de 
cision upon its validit t uld not be denied that a man 


in the middle of the street or near to it and intent on 


stopping trafhe might p some travelers who might not 
notice electric sign There Ss a marginal chance that 
occasionally a life may | saved n this very case it is 
at least possible that a man on tl ground would have 
stopped the plaintiffs, they not being intent on suicide No 
doubt legislatures do neglect such marginal chances. Many 
modern improvements mu st be expected to take their toll 
of life When a railr d is built erience teaches that it 
Is pretty certain ft kill me people before it has lasted 
long But a Court innot condemn a legislature that 
refuses to allow the toll to be taken even if it thinks that 
the gain by the chan would compensate for anv such los 


\rgued by Mi Fitzget Id Hall fos plaintiff in 
error and appell int nd by Mr Walter P \rmstrong 


for defendants in error and appellees 


Constitutional Law—Impairment of Con- 
tracts—Exclusive Franchises 
The building of a bridge in the territory embraced in 
an exclusive ferry franchise is not an impairment of con- 
tract. 


Larson vs. South D Adv. Op. 277; Sup. Ct 
Rep.. Vol 19. p,. 196 

Larson, the plaintiff (appellant), sued the State 
of South Dakota for damages for the destruction of 


his ferrv franchise on the Missouri River. The fran 









chise had been granted by governmental aut 
valuable consideration, 
with a local statute. The statute provided that durit 


the period covered by the franchise not 








be granted to anyone else for exercise \ 
franchise had 
Larson the State erected a free bridge 
stricted area, and this bridge destroyed 
ness and his investment therein 
were admitted by demurrer to the con 
stantial damage also appeared 

The plaintiff argued that the statutes 
> bridge impaired the « 





the erection of t 
contract embodied in the ferry lease o 
id under the contract 
The state courts 


were therefore 


On appeal this was affirmed 
ie Chief Justice 

The State Supreme Court had sai | 
had never squarely held, that the building of 
was not a breac 
less, under established law the Supreme Court cor 
sidered independently the meaning of tl 





and bridges were close 
bridges was made in forbidding other 
was thought persuasive that the parties 
that the erection of a bridge would be 
| further urged tl 
would so obviously 





Chere the Chancellor 





exclusive privilege 








id upon the grant, an 











bridges, and was consequently not 


was then made 
Warren Bridge in support of the 
uublic grants nothing passes by implicat 


* great weight of authority hold 
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Inheritance Taxes—Aliens 
a non-resident alien suc- 
alien smaller tax ex- 


conflicts with 


7 of the Treaty with Denmark of 1826 and is void. 
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Was 


involve 1 
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RT 


ecessary strul two statutes of the same legisla 
tive | rder to give effect to both so far as is rea 
sonably possible, is not consonant with the principles which 
ire < t lin the interpretation of treaties Treaties 
re to be libera construed so as to effect the apparent 








tention the parties When a treaty provision 
airl 1 s of two constructions, one restricting, the 
ther enlarging ghts which may be claimed under itt, 
the n eral interpretation is to be preferred 
is t reaty-making power is independent of and 
t the legislative power ol the states, the mean 
g trea sions so construed is not restricted by 
necessit ivoiding possible conflict with state leg 
i 1 when so ascertained must prevail over incon 
sistent state enactments ‘hen their meaning 
Ss unc re irse may be had to the negotiations and 
diplomati rrespondence of the contracting parties relat 
ng to the subject matter and to their own practical « 
struct f it 
he story of Article 7 and reference to its pro 
I plomatic exchanges between the United States 
i ) nark leave little doubt that its purpose was both 
to relieve e citizens of each country from onerous taxes 
up their property within the other and to enable them 
to dis f such property, paying only such duties as are 
exact f abitants of the place of its situs, as sug 
geste this Court in Peterson v. /owa, and also t 
exte ke protection to alien heirs of the non-citizen 
\ttention was then called to diplomatic cot 
respondence between the United States and Denmark 
vhich show th le 7 of the Treaty was intended 


at Arti 


to eliminate the droit de detraction in the manner that 


it had been dealt with in a then recent treaty between 
Denmark and ¢ Britain. The correspondence aros« 
\mericans against taxes known 


“tenths” le 


out of « laints by 
“ooxths” 


West Indies It 


is 


vied on them in the Danish 


was observed also that the droit dé 














letraction was the precursor of the modern inheritance 
tax, and like the latter except that it was confined to 
inheritance where one of the parties was not an alien 
or non-resident 
he opinion was concluded as follows 
hat the present discriminatory tax is the substantial 
equivalent of the droit de detraction is not open to doubt 
That it was the purpose of the high contracting parties 
to prohibit discrfminatory taxes of this nature clearly ay 
pears from the diplomatic correspondence preceding and 
subsequent t« the execution { the Treaty, although the 
sixt und tent tax, with which the parties were imme 
itely concerned, was a removal tax 
We t k also that the language of Article 7, inter 
preted with that liberality demanded for treaty provision 
sufficiently « sses this purpose It is true that the tax 
prohibite the Treaty is in terms a tax on property or 
emoval, but it is also true that the modern concep 
tic in inheritance tax as a tax on the privilege of 
trans ing <« succeeding to property of a decedent, 
rather n the property itself, was probably unknown 
to the draftsmen of Article 7. But whatever, in point of 
present day legal theory, is the subject of the tax, it is the 
property transmitted whi pays it, as the lowa statute 
irefully prov les In the face of the broad languag« 
embracing es, or taxes of any kind, upot 
any personal p on the removal of the same 
either upor he inheritance of such property 
otherwise,” the omission, at that time, of words 
re specifically describing inheritance taxes as now de 
fined, can hardly be deemed to evidence any intention not 
to include taxes theoretically levied upon the right t 
transmit or inherit, but which nevertheless were to be 
paid from the inheritance before it could be possessed or 
removed. Moreover, while it is true that the tax is levied 
whether the property is actually removed or not, it is 
nevertheless imposed only with respect to a class of per 
ms who would normally find it necessary so to remove 
the property order to enjoy it, and since payment of 
the tax is a prerequisite to removal, the tax 1s, in its pra 
tical operation, one on removal. In the light of the avowed 
irpose of the Treaty to forbid discriminatory taxes of 


language historically deemed 


and its us 














to embrace them, such effect should be given to its pro 
visions. 

The contention that the present discrimination is not 
one forbidden by the language of Article 7, since the 
decedent’s power of disposal is the same as that of a citi 
zen, leaves out of consideration both the nature of the 
tax contemplated by the contracting parties and the fact 
that the treaty provisions extend explicitly to the with 
drawal of such property by the alien heir upon inheritance 
and, as already pointed out, protect him in his right to 
receive his inheritance undiminished by a tax which is not 


; 
1 





imposed upon citizens of the other contracting party. 
The case was argued by Mr. Nelson Miller for 
petitioner and by Mr. John Fletcher for respondent 


Income Tax—Ordinary and Necessary Expenses 


Settlement of an income tax dispute by subordinate 
Revenue Bureau officials is not binding where the statutory 
requirements respecting compromises are not complied 
with, even though the Commissioner subsequently made 
an additional assessment based upon such settlement. 

Large sums paid by a corporation to its directors out 
of its net profits cannot be held to be ordinary and neces- 
sary expenses of the corporation where there is neither a 
specific finding that they were such in fact nor findings 
making such ultimate fact a necessary inference. 

Botany Worsted Mills v. United States, Adv. Op 
124; Sup. Ct. Rep. Vol. 49, p. 129 

The taxpayer here sought to recover the sum of 
$450,994.06, which it had been assesssed as additional 
taxes under the Revenue Act of 1916 and the War 
Revenue Act of 1917. The additional tax had been 
imposed after the Commissioner had disallowed the 
sum of $1,565,739.39 as a proper deduction from gross 
income. The statute provided that in determining the 
net income of a corporation there should be deducted 

1 necessary ex- 


from its gross income all “ordinary an 
pense paid within the year in the maintenance and op- 
eration of its business properties.” The sum disal- 
lowed as a proper deduction had been paid as com- 
pensation to members of the board of directors in ad 
dition to salaries of $9,000 each 

The action was originally brought in the Court 
of Claims where it was dismissed upon the ground 
that the additional tax had been paid under an agree 
ment of settlement which prevented a recovery. The 
Supreme Court granted certiorari and affirmed this 
decision, but upon a different ground 

The statute provided that the Commissioner might 
compromise cases with the advice and consent of the 
Secretary of the Treasury without commencing suit; 
and that with the consent of the Secretary of the 
Treasury and upon recommendation of the Attorney- 
General he might compromise a case after suit had 
been commenced. But in any case it was required 
that an opinion of the Solicitor of Internal Revenue 
be filed in the Commissioner’s office stating the rea 
sons for the compromise, the amount of tax assessed 
and the amount actually paid 

The agreement of settlement had not been made 
in accordance with the requirements of the statute re 
lating to compromises, and the Supreme Court ruled 
that for that reason it did not preclude the taxpayer 
from recovery in this instance, even though it had 
been ratified by the Commissioner in making an addi 
tional assessment based thereon 

But the affirmance of the judgment under review 
was rested upon another ground, namely, that the tax 
paver had failed to sustain the burden of showing that 
the amount disallowed was in fact part of the ordi 
nary and necessary expenses of the corporation. In 
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reaching this result Mr. Justice SANFoRI ho de 
livered the opinion, discussed in detail the facts and 
circumstances out of which the issue arose 

From the Court’s review of the findings it 
pears that woolen manufacturing corporations foi 
lowed the practice of basing the compensation of d 





rectors and executives on a percentage of profits a 
from its organization in 1890 until 1917 the corpora 
tion here had had a by-law allowing at different times 


from 25% to 40% of the net profits to be paid to the 
directors as compensation or a bonus. The determina 
tion of total profits and the amount payable as a whok 
to all directors as well as the portion payable to a 


particular director rested with the board. No con 
tract for this compensation existed apart from that 
implied from election under the by-law and the cus 
tomary practice known to all. Each director was als 
an executive or manager of the company 

The findings further showed the following facts 
relating to the company’s finances: gross assets had 
increased from somewhat over $1,000,000 in 1890 to 
nearly $29,000,000 in 1917; net assets, including re 
serves, from about $37,000 to nearly $11,000,000; th 
amounts paid to directors under the by-law increa 
roughly from $268,000 in 1910 to $400,000 in 19 





iS¢ 
15 
$693,000 in 1916 and $1,565,000 in 1917. This, divi 


ded evenly among the ten directors, would amount 
to about $156,000 in 1917. 
No findings were made as to the nature or extent 


of the services of directors, the amounts apportioned 
to each, the basis of apportionment, the value of serv 
ices, or the reasonableness of the supposed compensa 
tion 

There was no finding of the ultimate fact that the 
amount disallowed was an ordinary and necessary ex 
pense. The absence of such affirmative finding as 
sumed great importance in view of the fact that the 








findings actually made failed to make that fact a neces 

sarv inference. This aspect of the case was explained 

in the following portions of the opinion: 

Where the Court of Claims does not ma i finding 
upon the ultimate question of fact upon which t I 
of the parties depend, but merely makes findings 
subsidiary circumstantial facts which bear upon it, s 
findings will not support a judgment ut : 
cumstantial facts as found are such that the ult ite fact 
follows from them as a necessary inferet 1 ma 
be held to result as a conclusion of law 
We do not find it necessary to determine t 

the amounts paid by a corporation to its officers as 
pensation for their services cannot be allowed as “ordinar 
and necessary expenses” within the mean Se 1 
(a), merely because, and to the extent that, as com 
pensation, they are unreasonable in amount 1 V th 
may be, it is clear that extraordinary, unusual and extr 
agant amounts paid by a corporation to it ficers in the 
guise and form compensation for their set b 
having no substantial relation to the measure f their 
services and bei utterly disproportioned to their valu 
are not in reality payment for services, and cannot tx 
regarded as “ordinary and necessary exp ”" witl 
the meaning of the section: and that sucl nts 
ot become part of the “ordinary and necessary expenses” 
merely because the payments are made in accordance wit! 
an agreement between the corporation and ff s 


Even if binding upon the parties, such an agreement does 





not change the character of the purports nsati 
or constitute it, as against the Government dit 
and necessary expense ; 

In the light of this principle it is clear that the 
findings do not show, as a matter of necessar ference 
resulting as a conclusion of law, that the int pa 
the directors in excess of the $782,083.33 all i by the 
Commissioner, constituted part of the ordinar nd neces 
stary expenses of the Mills. On the ntrar tl 
amount so greatly exceeded the amounts w t 
ter of the common knowledge, are usually t ( 








SUPREME COURT 


re board and 
and was much 
paid in prior 
he amounts paid 
the Salaries of! 
mis service as 
or as to the 
the findings 
extraordinary 
mpensati 
ot a fixed 
on to the 


Smyth 


\litchell for 


Domain—Taking for Public Use—Places 
of Historical Interest 


-minent 


lands of unusual historical interest 


and is not a deprivation of property 


Condemnation of 
s for a public use 
without due process of 

The construction 
that places of unusual historical interest may be appropri- 
the state is binding on the Supreme 


law. 


of a state statute by a state court 


ated for use of the 
Court. 
A penalty may be imposed for bringing frivolous ap- 


peals and writs of error to the Supreme Court. 


Op. 166; Sup. Ct 


1 
+} 


1f land con 
possessed unusual historical 
Kansas statute under 
the reason and 


made, and that 


whet 


hat the 
to 


. . 
ndaemnation was 


hich it specif) 
e for w 


“was not 


nv specified or particular use, 
in violation of 


' ' TT ‘ 


d therefore, f I public ind 
Fourteenth 
\fter 


the opinior f the Suprer urt of 


Kansas Statute 
the State 
is frivolous and 


Mr 


quotil 


Supreme 


nosed enalt . ee io ee 


nstructior 

ne Court of Kansas 
vhat was said in 
there 

tate to condemn 

ise and benefit 

y 


muner. cf a 
e statutes and 
Ities and cost 


us appeals 


writ 
the 


present 


justity 


penalty 


lefendants in 
st the 


agalt 


tot 


Railsback 


Income Taxes—Suits to Recover—Limitations 
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a tax six years after its assessment does not apply to a tax 
assessed prior to the enactment of the statute. 

Russell v. United States, Adv. Op., 162, Sup Ct 
Vol. 49, p. 121. 

lhe suit here was brought by the United States 
on January 23, 1925 to recover additional income and 
profit taxes for 1918, assessed in March, 1924. The 
return for the 1918 tax had been made on June 12. 
1919, and the amount indicated in the return was 
paid [he taxpayers contended that the suit 
barred by the statute of limitations, and their conten 
tion was upheld in the trial court, but the Circuit Court 
of Appeals reversed. The Supreme Court granted 
certiorari and reversed the Circuit Court of Appeals 
in an opinion by Mr. Justice McReyNotps 

The Act of 1918 provided that. except in cases of 
fraud, the amount of tax due under any return should 
be determined and assessed within five years after the 
return due or made, and that no suit should be 
brought after the expiration of five years after the 
date the return was due or made. 

The Act of 1921 provided that no suit for collec 
tion of a tax should be brought after the expiration 
of five years after the date of filing the return, whether 
for a tax for the year 1921 or some year prior thereto. 

The Act of 1924, by Sec. 277, provided that, with 
certain exceptions, the assessment of taxes laid by it 
or by the Act of 1921, and any suit to collect the same, 
should be brought within four years after the return 
was filed, and that as to taxes due under the Act of 
1918 no assessment or suit should be permitted later 
than five vears after the filing of the return. The Act 
of 1924 in Sec. 278 and 280 further provided as fol- 
lows: 

“sec. 278 (a) 

“(d) Where the of the 

within the period prescribed in section 277 or in this se: 
tion (the italicized words are unimportant here), such 
tax may be collected by distraint or by a proceeding in 
court, hegun within six years after the assessment of the 
tax. Nothing in this Act shall be construed as prevent- 
ing the beginning without assessment, of a proceeding in 
court for the collection of the tax at any time before 
the expiration of the period within which an assessment 
may he made 
This section shall not (1) authorize the assess- 
ment of a tax or the collection thereof by distraint or 
by a proceeding in court if at the time of the enactment 
of this Act such assessment, distraint, or proceeding was 
barred by the period of limitation then in existence, or 
(2) affect any assessment made, or distraint or proceeding 
in court begun, hefore the enactment of this Act 

“Sec. 280. If after the enactment of this Act the 

Commissioner determines that any assessment should be 
made in respect of any income, war-profits or excess 
profits tax imposed by the Revenue Act of 1917, the 
Revenue Act of 1918, or the Revenue Act of 1921, or any 
such Act as amended, the amount which should be as- 
sessed (whether as deficiency or as interest, penalty, or 
other addition to the tax) shall be computed as if this 
Act had not been enacted, but the amount so computed 
shall be collected, and paid in the same man- 
ner and the same provisions and limitations 
(including the provisions in case of delinquency in pay 
ment after notice and demand) as in the case of the taxes 
imposed by this title, 
tion 277.” 

It also repealed that part of the Act of 1921 above 
summarized, but subject to certain limitations. among 
which was the following contained in Sec. 1100 (b): 

“The parts of the Revenue Act of 1921 which are 

repealed by this Act shall (except as provided in sections 
280 (316 is not important here) and except as 
otherwise specifically provided in this Act) remain in 
for the assessment and collection of all taxes im 
by such Act, and for the assessment, imposition, 

Il penalties, or forfeitures 


Rep 


was 


Was 


(bh) (c) 


assessment tax is made 


“(e) 


assessed 


subject to 


except as otherwise provided in sec 


and 316 


tion of all interest, 
(Continued on page 316) 
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Reasons Back of the Ancient Theory Requiring Every Essential Element of Crime t 
Be Averred Directly and Positively—These Have Long Been Obsolete—Clear 
Cut Departure from Ancient Indictment and Information Suggested 

3y Proposed Code of Criminal Procedure— 


Suggested Forms 
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By Rottin M. PERKINS* 
Member of the Committee « (dvisers for the Code of Criminal Procedure, American I 
HE legal mind of the sixteen and seventeen hun 
dreds, together with other more worthy accom particular case 

Unfortunately, however, every such 

came a precedent for all future cases, even after undu 
severity had been eliminated from the penal provisi 
and unreasonable harshness had been removed f1 


otherwise to the proper administration 


plishments, was master of the art of making two 
words grow where only one had ever been seen before 
This art was applied with unusual diligence in the 
drawing of indictments, and with the accretion of gen 
erations such pleadings became increasingly cumber 


some. The ancient theory required every essential ele 


the procedure itself For every defendant who ha 
been saved from paying the death penalty for son 

: ; : : a? trivial offense by legalistic acumen, there remajned 
ment of the crime to be averre | directly and positively additional word, clause or phrase which f 
in the charging part of the indictment and permitted gictments for such offenses would have 
no omission to be cured or aided by inference or in More and more such pleadings became complicated ar 
tendment. So rigid were the requirements of tech formidable. These fossilized relics of the age of pi 
nical exactness that many guilty defendants escaped on tive savagery were brought over to this cou TI 
the most subtle distinctions in a decision handed down in the midd 

Back of the apparent absurdity in these decisions century,* reference is made to an indictment contai1 


eight counts, only one of which is set forth in the 


ion. This one contains over five hundrs 
the others were of equal length, as is more thi 
ble, the entire pleading ran well over four 
words. And the purpose of all this wilder 
euage was merely to charge the defendant 
— : PE murder of Boyd Wilkinson 
- -c - 1 L x . - 
erable offenders from penalties which were outrageous Th 
e 


there was in the beginning a useful 
subsequently lost sight of entirelv. Blackstone lamented 
the existence, in his day, of one hundred and sixty 


capital offenses.’ In the face of such atrocious severity 


purpose which was 


word 


of punishment one might well expect to find humane 
judges searching for technicalities merely to save mis 
“Sag ; aed impetus in the direction of 
ly excessive in particular cases This practice seems ee Seer Maggs? Mat 

; technical perfection in criminal pleading 
not to have been uncommon. I! urthermore, the pro the vaca” instead of the dalentant—o 
cedure was scarcely less barbarous than the penalties the original underlying purpose of servit 
This was in the days when one who stubbornly refused — pyard against over severity of punishment, but 
to plead did not have a plea of not guilty entered for ried to its most absurd extremes after the 
him. It was even prior 1e time when a plea of such manipulation had vanished. An outstandin 
guilty was entered in a case. The practice then ple of justice being completely submerged 
was to pass judgment that he suffer peine fort et dure  malism of the proceedings is the case in whicl 
by which he was slowly starved and crushed to death if of guilty was upset because the indictmen 
his obstinacy continue It is not surprising to find, “against the peace and dignity of the Stat: 
h method procedure which did ginia,” the court being of the opinion t 


associated with suc 
not permit the defendant to sec the indictment or 
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to West should have been written in full.* An 
have a copy of it, but forced him to rely entirely upot sic, this time in the field of technical variatr 


what he could gather from hearing the pleading read to ‘@5€ in which a conviction of stealing a pair 
: oi m ading read 


him.2. This was his sole source of information relativ: 


was reversed because the proof established the larcet 
of two shoes both for the right foot 1 het t 
pair. A third illustration of what should be ay 

the administration of criminal justice is tl 

which upset a conviction under a statute 

fea A green a ate ai ea con, frand larceny to steal any “cow or animal 

pleaders but mitigating so tar as defendants were con kind.” The evidence had disclosed the theft 

cerned And when a judg a sionally wee farther which was not “of the cow kind,” sa 

and required some mere evidentiary fact to be included court, because a steer is a male. 


n\ 


to the charge against him pri to the introduction ot 
evidence in the trial itself It was only natural for 
such rigorous procedure to receive an interpretation and 


application which was harsh from the standpoint of 
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IQ 3 
deter 


and in nining the validity or sufficiency of such indict 


ment or information regard shall be had to such reference 
\ttention should be particularly directed to subdi- 
vision (1) of section 159 and to the final parenthesis of 
section 157 (and of 158 which is identical at this 
hese provide that the indictment or informa- 
tion is valid and sufficient if it charges the offense by 
vsing the name of the offense, and that the particulars 
of the offense may be added with a view to avoiding 
he necessity for a bill of particulars. In other words 
the particulars of the offense may be omitted from the 
original instrument entirely if the prosecuting attorney 
prefers to leave them to a separate bill of particulars 
This merely avoids the absurd fiction which refers to 
the averments of particulars of the offense as the “lan- 
ruage of the grand jury By the prevailing practice 
he name of the offense is usually mentioned in the 
commencement ‘his, however, does not determine the 
crime for which the defendant is to be tried. Regard 
less of what name is found in the commencement, the 
facts alleged in the charging part of the indictment, 
and these alone, fix the nature of the accusation."' Not 
the, indictment (bill of indictment) actually 
drawn by the prosecuting attorney, but the average 
grand juror would be hopelessly bewildered if the at- 
torney should forget to mention the crime by name.' 
In the actual practice of today the grand jurors accept 
the bill of indictment as charging the offense named 
therein, and on this basis they either find it to be a true 
bill or they They do not bother their 
heads for a moment about the meticulous niceties of 
specific averments, but rely entirely upon the prosecut 
ing attorney for these. Furthermore no one finds fault 
with them for doing so, or feels that any defendant 
suffers prejudice by reason of this fact. In view of 
this it is only common sense to readjust the machinery 
just this which the Institute 


peace } 


> 7% 


only is 


refuse to do so 


accordingly, and it is 


proposes to do 


Legislative attempts to have indictments drawn in 
“ordinary and concise language’’™* have usually failed 
to accomplish their purpose, because they did not pur- 
the underlving function of the indict 
ment and did not suggest the exact wording to be used 
in certain For these reasons lawvers preferred 
to use language which had been held sufficient for the 
particular purpose, however verbose and archaic, rather 
than to venture the use of a new and untested terminol 
ogy in a very formal instrument. The Institute’s pro 
posal undertakes to overcome both of these obstac les 
For it not only changes the function of the indictment 
by limiting it to a bare statement of the offense, but it 
also assists the prosecuting attorney by setting forth 
exactly how the particulars of the offense should be 
stated in 195) 

Section 162" provides in detail for a bill of par 
ticulars “to inform the defendant of the particulars of 


port to change 


cases 


manv common situations (section 


11 For exar r State v Davis, 41 Towa 811 (1875), the 
mm encement read “The grand jurv of the county of Pottawatamie, 
in the name and bw the authority of the State of Iowa. accuse Thomas 
F. Davis of the crime of manslaughter, committed as follows:’ Then 





followed allegatieons which were technically sufficient for a charge of 
r ler in the first deeree It was held entirely proper to put this 
lefendant upon trial fer murder in the first degree in spite of the 
ae f the word “manslaughter” in the commencement. although in all 

bability the grand jurors thought they were indicting the defendant 
f the offense which had been mentioned by name 

12. See the preceding note 

13 Arkansas. Arizona, California, Idaho, Towa, Montana, Nevada, 
North Dakota, Oklahoma. Oregon and Utah passed statutes calling 
for “a statement of the offense, in ordinary and concise language, and 
n such manner as enable a person of common understanding to 
know what is intended.” The werds “without repetition” are added 
after the word “language” in the Iowa statute) See The American 
Law Institute Code f Criminal Procedure, Tentative Draft No. 1 
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14. This sectior s as follows “(1) When an indictment or 
f atior harges fense in accordance with the provisions of 
tion 159, but fails t inform the defendant of the particulars of 

fense sufficiently to enable him to prepare his defense, or to give 
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whereas if a time was duly st: 
would do just as well when it came t 
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tutes to make more or less effectiy 
this absurdity. Section 165 accompli 
these words: “An indictment or in 
tain no allegation of the time of the 
offense except such as is ni 
fense under section 159.” This 
















to the indictment or information and 
plate withholding from the defendant 
tive to the time of the offense. This 
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(191) permits the court to postpone the trial “‘to 
had before the same or another jury” ““ © 
court is of the opinion that the defendant s beet 


prejudiced in his defense upon the merits 
The mere allegation that defendant cor 


offense is considered, as far as the indictment ot 
formation is concerned, an allegation that it was « 
nitted after the act became an offense, befo the f 


ing of the indictment or information and 
period of limitations. Again the distinction mus 
drawn between the formal document found by 
grand jury or filed by the prosecuting attorney, at 
the informal paper which informs the defendant of tl 
particulars of the charge against him. Thus under ar 


other section (162) the court is authorized to quas! 


1°17 


the indictment “if it appears from the bi f partic 


ulars . . . thata prosecution for the offense is barred 


by the statute of limitations unless the prosecuti1 


attorney shall furnish another bill of parti 











to show that the offense . . is not t 
statute of limitations.” 

Subdivision (3 of section 165 provide “Al 
allegations of the indictment, information 1 bil 
particulars shall, unlesd# stated otherwise, | leeme 
to refer to the Same time.” \ similar provisi yn 
made in the following section as to place The tw 
together eliminate the need of the “then and _ there 
clause with which common law indictments were | 
dened. This will not be an innovation for many j 
dictions, but the provision of subdivisio ) f si 
tion 166 is not so common “The alles 
indictment or information that the def 
mitted the offens« shall in all cases be I lered 
allegation that offense was committe 
territorial jurisdiction of the court.” s dos 
affect in anv way the necessity of pt i! o th el 
the trial, but makes it unnecessary to encumber « 
indictment or information with the phrase “in tl 
county aforesaid.” The first subdivision of this sect 
merely provide Ss tl at no allegation of | lace Ss require 
“unless such allegation is necessary to chat the 
fense under section 159.” 
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was committed unless this is necessary t tate the 
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is not necessary in an accusation of mut \ 
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is to the grand jury at this time unknow1 hich sa 
re volver, then and there held in the hand | I 
said John Doe. and then and there loaded | 
ind leaden ball "This typical exar ( 
Ing the evidence has fortunately tended 1 lis ™ 
even under present provisions. Such d ed d 
tion of the event belongs in the evidence 
\ general statement of the particulars should be fun 
ished the defendant. But not even thi led 
the indictment or information 
Value and price are sometimes used to distingu 
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not contained in the enacting clause*°—or if it is not 
part of the description of the offense, regardless of its 
location in the statute.** In fact the whole trend of 
modern legislation and interpretation in regard to ex- 
ceptions and provisos has been in the direction of the 
result reached by this section. The mere inclusion of 
allegations which were superfluous and immaterial was 
never held to render an indictment defective, since 
such statements could be rejected as surplusage and 
the pleading supported without them if it was otherwise 
sufficient. | 'urthermore, since such averments could 
be rejected entirely there was no need for them to be 
supported by evidence. The common law, however, 
introduced unfortunate technicalities at this point, by 
a rule that no allegation was to be considered super 
fluous or immaterial if it was descriptive of the identity 
of any essential matter. Hence however unnecessary 
such an allegation may have been, any variance or fail- 
ure of proof was held to be fatal. Thus while there 
was not the slightest need of mentioning the material 
of which a stolen sheet was composed, an indictment 
for stealing “one white woolen flannel sheet” was held 
not to be sustained by proof of stealing one made partly 
of cotton and partly of wool.** “The application of 
this rule often defeats the ends of justice,”** and differ 
ences of opinion as to just what allegations are descrip- 
tive of the identity of material matters have introduced 
a large element of uncertainty. All of the dissatisfac- 
tion and confusion involved in this rule and its appli- 
cation will be removed by section 190, which provides 
that: “any allegation unnecessary under existing law 
or under the provisions of this chapter may, if con 
tained in an indictment or information, be disregarded 
as surplusage.” Repugnancy is taken care of in the 
preceding section. 

Under the present practice in most states, in cas« 
of offenses divided into degrees, an indictment or in 
formation will support a verdict of guilty of the degree 
charged therein, or of any inferior degree of the same 
offense, but not of a higher degree. Hence the prac 
tice of prosecuting attorneys is to charge the highest 
degree that might by any possibility be supported by 
the evidence. This dodge is made unnecessary by sec- 
tion 187 which permits any degree of an offense, which 
is divided into degrees, to be established under an in 
dictment which charges “that the accused committed 
the offense.” 

An outstanding cause of miscarriages of justice 
on technical niceties was the ancient insistence upon 
every essential element of the crime being alleged posi 
tively and directly, without being aided in any way by 
inference or intendment. Thus an allegation of receiv 
ing a deposit “after the hank was insolvent” was held 
not to allege that the bank was insolvent at the time of 
the receipt of the deposit :** and the statement that de 
fendant “well knew his first wife was then alive” at 
the time of his second marriage was held insufficient 
for the purpose of alleging this as a fact.** These 


mmon law an indictment had to negative an 
in the enacting clause of the statute defining the 
State, 89 Ala. 521 (1865) People v. Priestly, 17 
1911) State v. Craft, 1 Walker 409 (Miss., 1834).” 
aw Institute Code of Criminal Procedure, Tentative 
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is part of the description of the offense, regard 
n the statute State v. Moore, 166 N. C. 284 
State, 1! 223 (1916) McNeil v. State 
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State, 62 Tex. Cr ». 653 , 598 
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the Decisions of These Tribunals With 


International Justice 


By MANLEY 
Advisory Opinion No. 15—Jurisdiction of the 
Courts of Danzig 


The Courts of the Free City of Danzig may exercise 
urisdiction pecuniary claims 
igainst the Polish Railway Administration, brought by rail- 
way officials transferred from the Danzig service to the 


Polish service 


over actions in respect of 
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the High ( ! | n was not well 
unded It w ntended o1 ehalf of Poland 
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that while the two governments had certain rights 
and obligations under the agreement of October 
22, 1921, no rights were conferred on individuals 
by such an international agreement, and hence the 
Polish Railways Administration was bound only 
by Polish national law. It was contended on be 
half of Danzig, on the other hand, that the legal 
relationship between the Polish Railways Admin 
istration and the transferred employees was di 
rectly affected by and dependent upon the agree 
ment the two governments, that the 
Danzig courts in dealing with that relationship 
could apply the provisions of the agreement as a 
part of the contract of service. While the Court 
admitted that as a general rule an international 
agreement such, direct rights 
and obligations for private individuals,” it was of 
the that such a result could be achieved 
where states definitely sought to achieve it. And 
in this case, treating the intention of the parties 
as decisive, it concluded that the agreement of Oc 
tober 22, 1921, “constitutes part of the special regu 
lations govern the relations between the 
Polish Railways Administration and the official 
concerned.” It had been decided by the High Com 
missionet December 5, 1921, that “everything 
connected with the Polish Railways Administra 
tion within the territory of the Free City is subject 
to the civil and criminal courts of Danzig.” There 
fore, it followed that the Danzig courts could exer 
cise that jurisdiction with respect to claims based 
on the agreement of October 22, 1921, and the High 
otherwise not sup 


SU 


between 


“cannot, create 


as 


opinion 


which 


Commissioner’s decision was 
portable. 

When the advisory opinion later came before 
the Council of the League of Nations, the Polish 
Governments had reached an agree 


made further action by the Council 


and Danzig 
ment which 
unnecessary. 


Advisory Opinion No. 16—Greece and Turkey 

Under the Greco-Turkish agreement of December 1, 
1926, it is for the Mixed Commission to decide whether an 
arbitration should be held, and the Mixed Commission alone 
has power to refer the question to an arbitrator. 

On January 30, 1922, representatives of Greece 
and Turkey signed a convention at Lausanne for 
the exchange of Greek and Turkish populations 
Under this convention, a Mixed Commission for 
the Exchange of Greek and Turkish Populations 
was created, consisting of members, fou 
named by each of the Greek and Turkish Govern 
ments, and three by the Council of the League of 
Nations. Certain difficulties arose in the exchange, 
and for the purpose of settling these difficulties, a 


eley en 














new agreement was made on December 1, 1926, 
which provided in a protocol “that any questions 
of principle of importance which may arise in the 
work of the Mixed Commission, should be submit 
ted to the President of the Greco-Turkish Arbitral 
Tribunal sitting at Constantinople for arbitration.” 
Differences arose as to the interpretation of this 
agreement, and on January 26, 1928, the Mixed 
Commission decided to ask the League of Nations 
to request an advisory opinion of the Court on 
these questions. 

The Council considered the matter in March, 
1928, and was reluctant to ask for an advisory 
opinion until both of the governments concerned 
had consented. Such consent was given, and on 
June 5, 1928, the Council voted to request the 
Court to give an advisory opinion “in regard to the 
conditions of reference to the abritrator contem 
plated” in the agreement of December 1, 1926. 

The two governments filed statements with the 
Court and public hearings were held on August 6 
and 7, 1928. Neither government availed itself of 
the privilege of appointing a national judge to sit 
with the Court in accordance with Article 31 of 
the Statute. The Advisory Opinion handed down 
on August 28, 1928, was the result of a unanimous 
vote of the Court. 

The Court had some doubt about the way in 
which the question was stated in the request for 
an advisory opinion, and it therefore entered a 
caveat that, although the case was relatively simple 
and it was possible for the Court to proceed to 
give an opinion, that might not always be true in 
the future in connection with such requests. 

After an examination of the relevant docu 
ments, it was found that the differences of opinion 
related to the question as to who is to decide 
whether the conditions to which the submission 
of a question for arbitration is subject, have been 
fulfilled, and by whom a question may be referred 
to the arbitrator. The Turkish view was that only 
the Mixed Commission might refer a question to 
the arbitrator, while it was the view of the Greek 
Government that the two governments acting to 
gether or either of them in case of disagreement, 
might refer a question to the arbitrator 

In dealing with this question, the Court em 
phasized the individual responsibility in which the 
members of the Mixed Commission act. Their du 


ties are essentially administrative, and without any 
express provision on the subject, the Court was 
able to conclude that the power to refer a matter 
to the arbitrator rests with the Mixed Commission 
That Commission alone is able ta appreciate 
whether the necessary conditions exist, and if it 
finds them to exist, the arbitrator cannot refuse 
to give an opinion. The Court attributes no spe 
cial meaning to the world “arbitrator.” The use 
of the term in the agreement of December 1, 1926, 
was not very accurate, for in fact it is not a dispute 
which is to be referred to arbitration. Hence the 
Greek contention that only states can be parties 
before an arbitral tribunal was not applicable to 
this case. The Court admitted that it leaned to 
ward an interpretation which would accord with 
the spirit of the provision and its purpose of facili 
tating the work of the Mixed Commission 

It was therefore decided that it was for the 
Mixed Commission alone to determine whether 
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the conditions necessary are fulfilled, and w 
that decision has been taken, only the Mixed Cor 
mission has power to refer a question to the 
bitrator. The opinion to that effect was I 
cated to the Council of the League f Na 
which took note of it on September 8, 1928 
directed that it be communicated to the presid 
of the Mixed Commission. 


Judgment No. 12—Germany v. Poland 


Interpretation of certain articles in the German-Polis 
convention signed at Geneva, May 15, 1922, concerning m 
nority schools in Polish Upper Silesia. 

This suit was begun by an application of t 
German Government on January 2, 1928, seeki 
a declaration that Articles 74, 106, and 131 of tl 
convention signed at Geneva on May 15, 1922, 
tablish the unfettered liberty of an individual 
declare according to his own conscience and on 
own personal responsibility that he himself do 


LISLIC Ol I 


or does not belong to a racial, ling 
language of 


ious minority and to choose the 


struction and the corresponding school for the p 
pil or child for whose education he is legall 
sponsible, subject to no vertification, 
sure or hindrance in any form whatsoever by tl 


- 


authorities; that any measure singling out tl 
minority schools to their detriment is incompati 
with the equal treatment” provided for in the Gx 
neva convention. 


The application of the German Government 


was at once forwarded to the Polish Government 


and the written proceedings were concluded 
March 10, 1928. The public hearings of the 
which began on March 13th were concluded 
March 17th, and the Judgment of the Court 
handed down on April 26, 1928 

The Polish Government asked the Court 
dismiss the German Government’s claim or in 


alternative to give judgment to the effect that th 
Geneva Convention concerning Upper Silesia es 


tablished “‘the freedom of every national to de 
clare, in accordance with his conscience and on |] 
personal responsibility, that he does or does n 


belong to a racial, linguistic or religious mino 


1 


and also to declare what is the language of th 


child or pupil for whose education he is legally r 


sponsible.” The Polish Government also chal 


lenged the jurisdiction of the Court; but as Polat 
had asked for a decision on the merits wit 


making any preliminary objection to the jurisdi 
tion of the Court, the Court held that Poland cou 
not withdraw a consent once give Hence f 

lowed that the Court had jurisdiction based up 
consent. It was also contended on behalf of Pola 
that the questions at issue between the two g 

ernments had been definitely settled by the Cou 
cil of the League of Nations whe t acted i 


March and December, 1927, upon a petition of tl 
Deutsche Volksbund fiir Polnisch Oberschlesien. But 
the Court found that the Council had not attempte 
to settle the question of law involved, but had 


fact left the question open. 


On the merits of the case, it was provided 
article 74 of the Geneva convention that “the que 
tion whether a person does or does not belong 
a racial, religious or linguistic minority may 1 


1 , 1 


be verified or disputed by the aut rities 








Court 
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Judgment No. 13—Germany v. Poland 
The nature of the reparation to be made by Poland for 
the seizure of factories at Chorzow owned by German na- 
tionals. 
any and Poland 
the Geneva con 


PALACE AT THE HAGUE 


vention of May 15, 1922, and it has proceeded 
through many stages. The subject matter of the 
present case had led to a suit by Germany against 
Poland begun by the application of May 15, 1922 
In the Court’s Judgment No. 6 given on August 
25, 1925, it held that it had jurisdiction. In its 
Judgment No. 7, given on May 25, 1926, the Court 
dealt with the case on the merits and established 
that the attitude of the Polish Government was not 
with certain articles of the Geneva 
convention. A new case was instituted on Feb 
ruary 8, 1927. The Polish Government had filed 
a preliminary objection to the jurisdiction of the 
Court and this was dismissed by the Court’s Judg 
ment No. 8 of July 26, 1927. The German Gov- 
ernment had filed an application for a provisional 
measure of interim protection and this was refused 
by the Court’s order of November 21, 1927. On 
October 18, 1927, the German Government filed an 
application for an interpretation of the Court's 
Judgments No. 5, 7, and 8 and such an interpreta- 
tion was given by the Court’s Judgment No. 11 
on December 16, 1927. 

The present suit was therefore begun by the 
application of February 8, 1927, which had been 
reserved for judgment on the merits on July 26, 
1927. The submissions of the two parties were 
amended many times in the course of the proceed- 
ings. The Court concluded that it had only to deal 
with the points of divergence between them. It 


in conformity 
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to certain countries fr oland that the reparation due is not necessaril 

In the course of the oral proceedings a differ to the value of the property taken at the 
ence of opinion developed ; » the nature and _ of dispossession. The Polish Governm 
scope of the German ; This difference der obligation to restore the property seize 
involved the much discuss uestion whether in- this was not possible, to pay the value of the prop 
ternational law operates directly on the rights of erty at the time of indemnification “in a lump sum 
individuals. The view of rman Government However, the data before the Court did not enable 
was that the dispute wi etween the two gov it to say what this lump sum should be Hence 


ernments only, and that Poland had an obligation an expert enquiry was ordered with questions care 
to compensate Germany for an injury to herself  fylly framed to which answers should be supplied 
as distinguished from her nationals. On the other py experts. Chis expert enquiry was later organ 
hand, the view of th On overnment was that ized, but before it could be concluded, the German 
Poland was being asked t ynpensate the Ger and Polish Governments reached an agreement 
man nationals directly ‘h wurt upheld the Ger- which made any further proceedings unnecessary 
man point of view, confining itself to dealing with Qn December 15, 1928, therefore, the President of 
the “purely interstate character of the dispute.” the Court made an order terminating the enquiry 
It thus gave approval the conception of inter- and dissolving the expert committee. This re 
national law as law betw states and not between = sulted in a termination of the long litigation in the 
individuals, the right » latter being “always course of which the role of the Court must be 
in a different plane to rights belongin; a state.” judged to have been successful because it made 
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More Well, my dear 
had talked to me 
and I had dreamed of you day and night, how 
joyful it was to f at last. To have talked 
with you like we used to in the days—in those days 

Dante, I say once more to love and be nearest 


has remained as it was 


boy, after your mother so much 


see you 


to your mother and the beloved ones in these sad 
and | sure that with your brave heart 
and kind goodness they will feel discomfort 
(And you will also not forget to love me a little for 
I do—O, thinking so much and so often of 
you.” 

It 


days, am 


less 
' 
Sonny 


is not hard to why Vanzetti made more 
friends, for in addition to the same human warmth 
and that Sacco had, he also had hope, 
while Sacco believed from the beginning in a class 
determination to kill him, and he treated the efforts 
in his behalf with little more than tolerance. This 
is not the place for me to state the conclusions I 


after nearly two years of hard study 


see 


idealism 


have reached, 
It is enough to say that the volume of letters is one 
from the reading of which no sensitive mind can 
come without being charmed, stirred, and saddened 
New York NorMAN HapcGoop 


The American Law Institute, Restatement of the 
Law of September 15, 1928. American 
Law Institute, 3400 Chestnut St., Philadelphia. $2.50 
on paper ; $3.00 in law buckram. A new volume of 300 
pages, bound in buckram (or in paper, as preferred), 
issued by the American Law Institute, contains 177 
sections, comprising seven chapters, of a final and 
“official draft” of the Restatement of the Law of 
Contracts, as approved by the Council and adopted at 
the Sixth Annual Meeting of the members of the In- 
stitute, which sections fill 204 pages, together with an 
appendix of explanatory notes relating to the restate 
ments in about one-third of the sections. The explana- 
tory notes fill 55 pages. There is also an exhaustive 
index. 

We take for granted the knowledge of our readers 
that for some years past the American Law Institute, : 
voluntary association of judges, lawyers, and law school 
men, including the chief justices of all courts of re 
view and the president and dean of every college of 
law throughout the country, has had in preparation 
restatements of the common law as to different sub 
jects, among which is Contracts, and that Professor 
Samuel Williston has general charge of the subject of 
Contracts. The chapters published include definitions 
of the terms used, a statement of general principles, 
the formation of informal contracts and of contracts 
under seal, rights and duties where more than one 
person join on either side in executing a contract, the 
rights of beneficiaries who are not parties to a contract, 
the right to assign a contract and the effect of such 
an assignment. 

Each section of this volume consists of a short and 
concise “restatement” of a single proposition of law, 
or of such a proposition with qualifying subdivisions, 
printed in bold face type, which is followed by com- 
ment, and in most instances by illustrations of the 
rule declared, set in type similar to what is used on the 
editorial page of the American Bar AssociATION 
JourNAL. Many of the propositions so stated consist 
of only two or three lines, as for example: 

Section 1. A contract is a promise or set of prom 
ises, for the breach of which the law gives a remedy 


( ontracts 
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or the performance of which the law in some way 
rec ognizes. 
Section 100. A recital of the sealing or of thi 


delivery of a written promis. essential to its 


validity as a sealed contract. 


ven those propositions which the authors have 
found it necessary to divide up into a number of sub 
divisions do not any of them fill an entire page. No 


authorities are cited in the text, but there are citations 
with relation to controverted points in the notes found 
in the appendix at the end of the volume 

The explanatory comment following each propo 
sition usually consists of a short paragraph, but in 
some instances is a page or more in length. For in 
stance, immediately following Section 100, above re 
cited, is 

“Comment: A recital may be of importance to 
show that a dash or scroll after a signature is a seal 
(See Section 96) ; but the recital is not an independent 
requirement, so that if a wafer or other object attached 
to a written promise is evidently a seal, a sealed con 
tract is formed though there is no recital.” 

But following Section 75, which gives the “defini 
tion of consideration” in two subsections, one of which 
is separated into four distinct clauses, separately let 
tered as “a,” “b,” “c’”’ and “d” (though the whole is 
only sixty words long), there is more than a page and 
a half of “comment,” also stated in five separately 
lettered paragraphs 

The “illustrations” following the comment, upon 
each section, by which tl 


1e abstract rule declared is 
applied to concrete facts, vary in number from one 
or two (or none at all) up to a dozen or more, and 
in length from three or four lines to half a page, though 
most of them are quite short Under Section 43, 
which defines the method of revoking an offer made 
by general notice or advertisement, is the following 
illustration : 

“A posts a notice in a postoffice, offering a re 
ward for the apprehension of B, a criminal. Before 
an acceptance of the offer A posts another notice in 
the same place, stating that he withdraws the offer 
The offer is revoked.” 

And under Section 86, which, in three subsections, 
one of which is subdivided into three parts, defines 
the effect of payments and new promises as suspending 
the statute of limitations, the ninth “illustration” is as 
follows: 

“A owes B $500 { subsequently, without com 
ment, sends B a check for $300. Within the statutory 
period from this payment, but more than the statutory 
period from the maturity of the debt, B brings an ac 
tion for the remainder of the debt. He cannot recover 
A’s payment was not stated by him to be made as 
part of a larger debt.” 

The fifty-five pages of “explanatory notes” in the 
appendix deal with “restatements,” in fifty-five of the 
sections, of proposition of law as to which there are 
two or more conflicting lines of authority, or cite de 
cisions from which “illustrations” contained in the text 
have been adapted. There are no notes upon the other 
122 sections, which merely declare, in concise form, 
generally recognized rules of law. These notes vary 
in length from the four lines of citations referring 
to Section 152, up to the four pages each, relating to 
Section 72 and Section 90, or the five pages relating 
to Section 158. Section 72 treats of “acceptance by 
silence,” Section 90 tells when a gratuitous promise 
becomes binding by reason of what it may induce the 
promisee to do or to refrain from doing, and Section 
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158 makes a compendious statement of the cases 
which gratuitous assignments are revokable—all f; 
ful subjects for controversy. The greater part « 
“restatements,” which merely declare, in concise f 
what all courts administering the common law 
books assuming to recite it have agreed upon as b 


the law, are not mentioned in the notes But 
matters of controversy, concerning which there 


g 
two or more lines of authorities in conflict, the 1 
cite decisions and state the reasons by which the « 
tors, the council and the Institute were induce 

adopt the rules declared in the text in making 


“restatement,” rather than different and confi 
rules, however numerous and respectable the | 
which may have followed them 
The treatise as a whole is a very scholarly 
sincere production, and, if generally used, cannot 
to contribute largely toward a much desired uniforn 
in the interpretation of the common law of contra 
The publication of final drafts of other work 
the American Law Institute and its corps of expe 
will be awaited with interest 
Indianapolis f B. Ewsa 


The Distribution of Power to Regulate Inter 
Carriers Between the Nation and the Stati 


George G Reynolds, New York Columl ia Universit 


Press. 1928 Pp. 434.—It is a familiar fact t 
the commerce clause of the Constitution has lx 
throughout our history one of the powerful fact 
making for national unity. The application of t 


clause has enabled the Supreme Court to protect 
tional interests in many cases from prejudicial 
vasion by the states. But since Gibbons v. Ogden’ w 
decided that great tribunal has been fac th the ] 
lem how to give these national interests all necessary | 
tection without at the same time too seriously imp: 
ing the powers of the states to provide for legitin 
local needs It is this conflict between nationa 
local interests in the field of transportation which 


Reynolds has made the subject of his study T 
purpose of his book, in his own words, is “to sl 
how the control of carriers engaged in intersta 
transportation is divided between the state and fed 
governments and to trace the process which t 


present distribution of powers has gradually evolve 
from the provisions of the United States Constituti 
In pursuit of this object the author has deemed 
necessary to devote the larger part of his book to 
analysis of a host of Supreme Court decisions develo, 
ing the numerous technical and practical distinctior 
which characterize the law under the commerce claus 
This analysis includes the recent important decisiot 
giving full effect to the radical changes in fede 
policy contained in the Transportation Act of 192 
The fifth chapter, perhaps the most valuable part 
the book, contains a concise statement of the exter! 
to which federal statutes have covered that par 
the field wherein, in default of congressional ac 
the states might under the doctrine of Cooley 7 
of Wardens*® exercise their powers 
The analysis of relevant decisions and statutes 


accurate and fairly complete. In « or two 
stances the scope of a decision is too broadly stat 
as in the case of Monongahela Navigation Co. v. Unit 
States* on page 144. It is somewhat surprising 
find no reference to the line of cases culminating 
4. (U.S. 1824) 9 Wheat. 1 

2. (U. S. 1851) 12 How. 299 

8. (1898) 148 U. S. 312 j se e 
R Py nt ter y Vv Ry, ‘ ~ » 
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more who serve the 
far the impeaching power might 
uncertain, but the wise practice 
ot confining its use to serious offenses of high officials 
is not likely to be abandoned. 

In the lack of constitutional injunction or specified 
authority, the early Congresses, on the strength of 
parliamentary precedent, both in England and in the 
colonies, took upon themselves the work of examining 
both executive and judicial performance of duty. This 
has never been done with any pretense of comprehen 
siveness. Dr. Dimock, finding that Congress has util 
ized its inquisitorial power by appointing investigating 
committees 330 times since the adoption of the Con 
stitution, seems to think the volume considerable, but 
as that figures out less than five times by each 
gress in its two years, it has not been so great after 
all, especially if you reflect that it has been but a 
pin-scratch on the huge body of executive and judicial 
performance in that period. Of late, however, by rea 
son of activity of Senators, the volume has in point 
of ratio had remarkable growth, with certain results 
that make examination of the subject well worth while 

Dr. Dimock classifies inquiries into those (1) con- 
cerned with members of Congress, (2) in pursuance 
of the lawmaking function, and (3) being instrumen 
talities to control the executive division in carrying 
out the legislative will. The first of these, involving 
mainly election contests and matters of contempt, can 
arouse no question, for they are evidently necessary 
to the integrity of the legislative branch and its pro- 
ceedings, as well as recognized by the Constitution 
itself or by general parliamentary law. Equally clear 
is the validity of inquiry in pursuance of the lawmak- 
ing function, whether it be that constantly carried on 
by standing committees in the ordinary course of their 
work, or the more searching and rigorous form 
denoted by the words “investigating’’ and “investiga- 
tion,” whether by standing or select committees. It is 
only the third class of inquiry that may be questioned. 
Indeed that is the only class which interests the public 
at all or which may greatly interest the student. Ap- 
proached from the scientific angle, it raises two issues: 
Has it constitutional warrant? Is it wise? 

The monograph answers the first of these ques 
tions somewhat cavalierly. It admits that the Con- 
stitution is silent, and says it is an unfortunate fact 
that the Supreme Court has never flatly recognized the 
fitness and propriety of the investigative process in 
relation to the supervisory power of Congress over the 
administration. It acknowledges that in the case of 
McGrain v. Daugherty (273 U. S. 135) the Supreme 
Court did not take the opportunity to face the issue, 
and it is frank in pointing out that the Federal Dis- 
trict Court of Ohio, in the original decision of the 
case and upon the same statement of facts, held the 
exercise of the power illegal because it was judicial 
in its nature. Yet Dr. Dimock seems to think that by 
reason of precedent and practice doubt cannot be se- 
riously entertained. Verv likely he is right, but I 
should prefer to let the courts have the last word 
hetween us, whenever it may be spoken, as it is reason- 
ably sure to be sooner or later. 

Meanwhile let us grant for the sake of argument 
that the practice is constitutional, and face what for 
the moment is far the more important question: Is 
it wise? 

Dr. Dimock answers from the point of view of 
that considerable bodv of scholarship which thinks the 
English svstem of ministerial responsibility is superior 
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After all is said and done, in its final analy- 
is the advan f civilization is not attributable 
so much to battles r lost as it is to the im- 
provement of means of transportation and inter- 
ommunicatl lifferent peoples 
into close contact with each other and in this way 
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to foster its development than other one 
agency 

It is interesting to note that the early legends 
or mythology of almost all peoples of the earth, 
with the exception of the Chinese, in one way or 
another, contains stories of attempts of man to fly. 
However, it is likewise notable that generally when 
this ability to fly is not given as an attribute to 
Divinity, achievement in that line is ascribed to 
some evil spirit. The first instances of flying that 
we have any written record of, if we exclude the 
story of Elijah mounting to Heaven in a fiery cha- 
riot as recorded in our Bible, is the flight of the 
mythical Daedalus and his son, Icarus, in the an- 
cient days of Greece. Daedalus had lost the favor 
of King Minos and was imprisoned by him on the 
Island of Crete. Me was released by Pasiphae but 
was unable to leave the island as Minos had seized 
all the ships. Daedalus accordingly devised wings 
for himself and his son which were fastened to 
the body with wax. With this ingenious contri- 
vance they fled through the air. Icarus, however, 
failing to obey his father’s injunctions on his first 
flight, flew so close to the sun that the wax was 
melted and he came to grief by falling into the sea 
and was drowned 


any 


This is an interesting flight of 
the imagination, if not one of fact, and shows the 
early aspirations of man towards conquering the 
air and using it as a means of transportation. How 
ever, it could scarcely be pronounced a practica! 
success and certainly produced no effect upon the 
methods of transportation put into general use in 
that age. Indeed, it has been said by Mr. Arthur 
K. Kuhn, a lawyer of international fame, in connec 
tion with the development of aerial law: 

“From that time to the present the means were too primi 
tive and the accomplishment so insignificant that no questions 
arose except such as were quite independent of international 
in the air space 

Since the davs of Daedalus, man his discovered 
and charted the furthermost expanse of the waters 
on the face of the earth. The surface of the land 
on this sphere with its flora and fauna has been 
explored from pole to pole and even the secrets of 
the bowels of the earth have been revealed to us 
The air alone remains. Though the aviator, with the 
same indomitable spirit and courage that led Col- 
umbus to say to his ignorant and fearful seamen 
“Sail On, Sail On, and On,” has disclosed to us 
much of the wonders of the space overhead, the air 
still may be regarded as the last frontier of civil 
ization. 

Though aeronautics may be regarded as still 
in its infancy when we recall that in 1826, the date 


rights 
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of the opening of the Erie Canal, the journey from 
Buffalo to the Atlantic seacoast required from four 
to five weeks while on the occasion of the Centen- 
nial of that event, an airplane carried a letter from 
the Mayor of Buffalo to the Mayor of New York 
City, obtained a reply and returned with it to Buf- 
falo, all within the space of the rising and the set- 
ting of the sun, and when we remember that the 
Atlantic Ocean has been spanned by aircraft in a 
little over thirty hours of time, and when we bear 
in mind that at the close of 1927, there were ap 
proximately six hundred municipal and commercial 
flying fields in operation in the United States alone, 
with over $2,500,000 paid as compensation to com 
panies engaged in commercial aviation in this coun- 
try, it can certainly be said that aviation has 
reached a stage where it must be considered from 
a legal point of view 

According to the trite, old saying “there are 
two sides to every question” and difference of 
opinion is the very meat upon which lawyers feed. 
It results that there is no agreement as to the exact 
definition of what law itself is. Without under- 
taking to go into all of its intricacies and without 
proposing to be all-comprehensive, in its final anal- 
ysis, law may be said to be merely the accepted 
or prevailing custom of any people in their inter- 
course with one another, thereby establishing what 
is right and just. The Statutes of the Legislatures 
and the Decisions of the Courts are but evidences 
in a concrete form of what that custom or public 
opinion is. 


The science or art of aerodynamics in so far 
as it deals with the intercourse of one person with 
another from a legal aspect is so new that there 


has been no long-prevailing custom or settled pub- 
lic opinion so as to determine absolutely this phase 
of jurisprudence and as a consequence any dis- 
cusssion of aerial laws, to a large extent, is aca- 
demic. 

It remained for the Wright brothers in 1903 
to invent a heavier-than-air machine capable of sus 
tained flight under its own power, but the begin 
ning of man’s conquest of the air was with the use 
of lighter-than-air devices or balloons, As stated, 
we find from the very inception of the science its 
connection with warfare. Thus the balloon of the 
Montgolfier Brothers of France, one of the first to 
really take the air in any practical way, was 
thought of as a means of assistance in warfare. 
Probably the first authentic instance of the use of 
a balloon, other than experimental or as a sport, 
was that of the French in the Battle of Fleurus in 
1794 when the French Republican forces under 
Marshall Jourdan defeated the Austrians and their 
allies under the Prince of Saxe-Coberg, thereby 
forcing the evacuation of Flanders and saving 
France at that time from the menace of an inva- 
sion. In 1870, as many as sixty-six balloons were 
sent up from Paris during the siege of that city in 
the Franco-Prussian War. Five of these balloons 
were captured by the Prussians and those on board 
were treated and tried as spies, the position of Bis- 
marck being that the prisoners had crossed the 
Prussian outposts in a manner that was bevond 
the control of the soldiers, possibly with a view of 
making use of the information thus gained to the 
prejudice of Prussia 

Still keeping up to the clos¢ relationship to 
warfare, we find that the first instance of anv writ- 








ten law upon the subject of aviation is a declara 
tion contained in the report of the first Hagu 
Peace Conference of 1899 to the effect that the hig! 


contracting parties “agree for a period of five years 
to forbid the throwing of projectiles and explosives 
from balloons or by other new methods of similar 
nature.” This principle of internati 1 1 
yired by its own terms at the end of a five-y 


| ; 

period. At the second Hague Conference in 1907 
a renewal of its provisions failed of ratification |] 
a number of the world powers, including the Unite 


States, and the action of the various nations in the 
late World War clearly demonstrat 
set forth in this declaration can not now be r 
garded as an integral part of internationa 
other law. 

For those shaping the ru 
ing individuals, as well as nations, dealing 


aeronautics, the primary question to be settled 
one of sovereignty in the air. Time and cust 
had adjudged and fixed that the land and tert 
torial waters within the boundaries of a state wer 
the exclusive possession of that stat Equally 
was agreed that there were no proprietary right 


in any state in the open waters of the high seas 


It remained for our own generation to settle 
whether jurisdiction of the air should follow th 
analogy of land law or sea law, so to speak. Jus 


tinian in his Institutes took the positi 
air, like the high seas, is by natural right com1 
to all.” However, it would not have been fair t 
blindly follow this axiomatic dicta, for Justinia 
spoke without even the dream of the domination 
the air by the inhabitants of the subjacent soil a 
an avenue of travel and transportati 

Prior to 1914, there were four distinct theories 
held by as many schools of jurists a1 
upon this fundamental question. The first, foll 
ing Justinian, held that no state could exercise ex 


clusive control over the air space above its ter 

tory and that there should be absolute freedom of 
navigation there, the same as upon the high seas 
Others favored a so-called zone theory under whicl 
they would allow free navigation above a certait 
height but the subjacent state was given sovet 
eignty up to that height, which of necessit W 

a purely arbitrarily fixed altitude. This doctrine 


resembled very much that of our territorial waters 
by which a state has exclusive control to a three 
mile limit from the shore, which, however. in this 
day of prohibition has been extended for certain 


purposes, so far as this country is concerned at 
least, to a distance of twelve miles. The third grou 
conceded a right of free navigatior but insisted 
upon the right being vested in the subjacent. stat 
of enacting police and protection laws regulating 
the traffic and safeguarding the lives and property 
of mere earth beings beneath. The fourth oT 
held that the state is the absolute soy ereion of the 
air space above its territory with the same power 
and to the same extent it has over the land and 
territorial waters within its boundarie Much dis 
cussion and argument resulted over the merits 
demerits of these various theories but the one git 
ing the complete sovereignty to the subjacent state 
gradually gained the predominance and has beet 
adopted now by practically all of the foremost n 
tions of the world interested in aeronautics. so that 
| + o ? 


the other views may be regarded as obsolete, or « 
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has complete and exclusive sovereignty over the air space above 
its territories.” 

The United States of America had much to do 
with the making of this International Air Naviga- 
tion Convention and is a signatory power to it, but no 
President has ever submitted it to the Congress, with 
the consequence that our Government has never 
officially ratified it. It establishes an International 
Commission under the direction of the League of 
Nations and it has been argued that a ratification 
of the Convention would be tantamount to a legis- 
lative approval of the League of Nations; and the 
present policy of this country being that of non- 
participation in the League of Nations, the Inter- 
national Air Navigation Convention from a legis 
lative point of view has never become a part of 
the law of our land. 

3e that as it may, that document unquestion- 
ably stands as the Magna Charta of international 
aerial law and settled without doubt the basic idea 
that each state has complete and absolute sover- 
eignty over the air space above its territories. 

Following this International Air Navigation 
Convention, most of the first-class European na- 
tions adopted local laws, modelled after or con 
sonant with its provisions, so that the foundation 
of a legal system governing aeronautics was un- 
questionably laid down in Europe long in advance 
of such action in this country. The result is that 
aviation from a commercial standpoint almost at 
once becatne a recognized industry over there and 
air transportation was adopted as an ordinary and 
accepted means of conveyance. In this country, 
as a nation, we lagged behind in the adoption of 
any fixed or certain legal principles as to aviation, 
which to my mind largely explains the advantage 
which Europe has over us in commercial aviation. 
A number of states early passed laws to prohibit 
the molesting of game and insectivorous birds by 
airplanes, and almost all have so revised their rev- 
enue laws that taxes have to be paid on the manu- 
facture or flying of aircraft. The effect of legisla- 
tive regulation of air traffic may be illustrated by 
consideration of the fact that the Aircraft Year- 
book of 1925 points out that since the Armistice 
more than 300 persons were killed and 500 injured 
in flying accidents which could have been pre 
vented had there been in existence and enforced a 
statute regulating the operation of commercial air- 
craft in interstate commerce. At the same time 
over a period of three years the Army on its model 
airways flew more than 900,000 miles without a 
single casualty and the air mail in 1924 had only 
one fatality for every 463,000 miles flown. Both 
the air mail and Army used only pilots and planes 
the Government. Commercial inter- 


approved by 
The inference from this comparison 


ests did not 
is obvious. 
The state of Connecticut is a notable exception 
for in that state we find a law governing the op- 
eration of aircraft—providing for the registration 
of planes, licensing of pilots and the laying 
down of fundamental rules as to responsibilities and 
liabilities in the event of damage—as far back as 
1921, which act was an amendment of the original 
Act passed in 1911. Massachusetts also took a for- 
ward step and passed an act to regulate the use of 
aircraft in 1913. Finally, after two previous at- 
tempts had failed, the Congress of the United States 
passed an act known as the Air Commerce Act in 
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Some ancient far as it has been established, the right to navigate 
ms once coined in the air is accorded to all without any necessity 
jus est solum of procuring a “right of way,” but with the obliga 
' ig compensation wherever there is 
» soil, owns’ either material damage to person or property ot 


eing translated tion of maki 
ne 


had its origin actual nuisance committed, and that this is a sound 

of and was rule and will be eventually adopted in all jurisdic- 
board or tree tions. 

the property Another mooted question that as yet has not 

actually inter- been afhrmatively and universally determined is 

ent of the soil that of the liability of the aviator himself for dam 

urisprudence ages inflicted upon passengers as a result of flight 

lamentalists in Our law of damages is generally based upon some 

strict act of negligence, which may be defined as the 

throw doing of something which an ordinarily careful 

has and prudent person under similar circumstances 

calf would not do, or the failing to do that which an 

school ordinarily careful and prudent person under simi 

law and lar circumstances would have done. The operator 

ondition of an automobile is responsible in damages fot 

ad it in actual negli 


gligence as above defined, while a more 
m it they stringent rul 


ile applies to what is generally termed 
in individ a “common carrier,” such as a railroad or traction 
both be company The “common carrier” conducts his 


claim for business under a rule of law which holds him to a 
that before heavier duty than that of an ordinary person and 
a thing, for instead of being held to an exercise of ordinary care 
tablished or and diligence in the operation of his business, he 
in connec is chargeable with the duty of exercising the high- 
ere would est degree of care known to mankind, There is 

ghts of way no fixed and uniform rule at present as to the avi- 

he mere fact ator. Shall he be held to the use only of ordinary 
be maintained care and diligence, or to the highest degree of care, 
right of wavy such as the common carrier functions under, ot 
establishment. should there be a third rule as to his liability? In 
ic rather than juries and damage caused by aircraft are, as a mat 
and com-_ ter of fact, frequently caused by some act of negli 

‘n in con gence, but it is not at all unusual for an accident 
Courts to result either without any negligence at all or 
immedi- when negligence may be the cause, legal proof of 

ise of the same is practically impossible. Again it must 

sions to the be borne in mind that in our present economic 
owner to. state persons on the land are practically without 
id at such ability to insure their own safety. Is the law 
affected flexible enough to meet this situation? With the 
brought exception of the State of Louisiana and a few of 
seeking the southwestern states, formerly territory belong- 

t lefend- ing to Spain, the law in this country is an out- 

e Court 1 growth or development of the law of England. 
e to this old \gain going to England as a precedent, we find 
ntirety would that the obligation of an aviator in that country in 
he extent of an action for damages is absolute, negligence not 
outweighed being a necessary element in proof of his liability 
retical injury and unavoidable accident constituting no defense. 

flexible The uniform state law previously referred to and 

ing out adopted by many states, follows this English doc- 

Penn- trine. It may be regarded as harsh by some and 

i to the man versed in the philosophy of law it may 

t recognize appear to furnish a remedy when no legal wrong 

in the air is done, but looking at the matter from an equitable 

seems to be rather than a strict legal consideration, this rigid 

no action rule of liability may be said to counterbalance the 

right of free navigation that is given and takes the 

crossing place of the power of eminent domain that the 

country that ordinary common carrier, using other means of 
his same rule transportation, is vested with 

iginally estab It remains for public opinion and custom, as 

in this coun- evidenced by legislative enactments and court 

It is, there- opinions, to fix the aviator’s rights and to determine 

custom so the rules of his liability. It would certainly be 


+} 


c 
] 
i 








310 AMERICAN Bar ASSOCIATION JOURNAL 





















far preferable to have those rights, duties and ob- would become the prevailing mode of S 
ligations fixed by uniform legislation rather than tion for by it points now far removed would be as 












by a series of judicial decisions, but with the cer- next door. Practically all mail, express and light 
tainty of legal responsibility determined, the mat- freight would be carried by air. Expensive delay 
ter of risks would become easily calculable and in- in both the business and financial world would be 
surance would thereby be made obtainable and tend done away with. Nations, as well as individuals, 





ntact and close 








to soften the harshness of any rule adopted. In would be brought into intimate c 
other words, certainty of law brings about a fair relationship, thereby doing away with misundet 
and comparative distribution of risks. This would standings and even the dangers of war. Truly may 
make insurance possible and induce the investment it then be said: 

of capital and capital will always invest when in- 



















surance is available. Equally it is true that there Men, my ror men he worners, « g 
" ° : oa i . thing new 
can be no real progress of an orderly character in ge ~ ee ' ee ' 
commercial aviation until there is a uniform law they shall 
i regulating the same, for law stands for order and For I dipt into the future, far as humar 
' r S it Se ian een 1] a 
system along permanent and just lines When aw the vision of the world, and all the 
A » ‘ $58 : —_ a rn 
> S ‘ sublic opinion have detet 1 e 
time, cu tom ind 1 4 : . d te mines Saw the heavens f with commerce, arg ig 
a system of jurisprudence in the air, aviation will Pilots of the purple twilight, dropping down witl st] 
take its proper place in the industrial life of the bales 
country and it requires no unusual prophetic vision Heard the heavens fill with shouting, a re rained a 
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of rules and regulatio and adequate compensa neon Genled. 
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Blue Sky Laws Are One of the Outgrowths of the Paternalistic Concept of the End of 
Law—Limits Within Which Such Legislation Is Beneficial—These Have Ap 
parently Been Overstepped in Connection With Regulation of Sale of 
Stock Purchase Rights or Warrants and Convertible 
Bonds and Stocks 
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LUE sky laws, because of their paternalistic the logic and supremacy of the law. Vested righ 
nature, raise the issue of what precisely is the property, the right to acquire and to hold were 
purpose of government. It is difficult to an the chief beneficiaries of this concept of the end 

swer such a profound question from a study of our of the law. 

comparatively brief history However, certain A reaction soon set in and more recently we 

trends, whether right or wrong, are discernible have seen a new trend develop, which, may be 

In the first part of the nineteenth century, the characterized as paternalistic. The harshness of 

chief end of law apparently was to secure for the such doctrines as the law of supply and demand 

individual freedom of will, consistent with the an eye for an eye, laissez faire and the survival of 

equal right of others, to enable him to carry on the fittest have been ameliorated 1 egislativ 

) business as he chose, to enter into contracts freely, enactments and judicial decisions 

and to buy and sell at the best price obtainable II 

with the minimum supervision. This concept was = , _ ; i 

no doubt aided by the sparseness of population and _ Blue sky law § are one Of the outgrowtns | 
this last concept of the end of law. The first blue 





the physical character of the country. 





sky law was adopted in Kansas in 1911. Other 








In the latter part of the nineteenth century, : - : 

ily foll 1 1 1] 
, ee states rapidly fol . 3 ut two’ have 
the law became more formalized and the emphasis a 1 vias at Ase Vort until now all but tw : , 
seemed to be placed upon the building up of a = aws. New ork s law, usually known as the 
° 4 ‘ ° " ‘ é6 e ~+ . < S . or < 116 eky aw 

rigid system of principles from which, by a pro- . artin Act A ubstitute for “ = Sy & 
while not subjecting the sale of securities to as 





cess akin to Aristotelian syllogistic logic, only one , : i 7 . ' 
. rm. * . rig ¢ scrutin AC ayy PCeVve im moct other 
answer, the correct one, could come. This in- igid a scrutiny as they receive 1 st i 
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Other state commissions have not followed Illi 
nois to the full extent of its rigorous construction, 
so that Illinois stands almost alone in this respect. 

The Minnesota law provision simi 
lar to that in the Illinois has added to it 


contains a 
law, but 
the 

that the sale of a security under 
subsequent holder to 


“Provide l, he ver 
conditions which entitle the purchaser or 

to purchase, some other security 

sale or offer for such 

lor or purchase of such other s¢ 


exchange the same for, or 
shall not be deemed a 
security; but no exchange 
curity shall ever be made unless and until the 
have been first authorized in Minnesota by registration undet 
this act, or by exemption therefrom, ur by other provisions ot 


ay 
law 


sale of other 


sale thereof shall 


This is an advance over the Illinois position, 
in that it does not require the securities called for 
under rights to be qualified until the rights are 
exercised 

The North Carolina law also contains a provi 
sion similar to that in the Illinois law above, but 
has added a provision which is identical with that 
in the law proposed by the Investment Bankers 
Association of America, the net result of which is 
much the same as that in the Minnesota law above. 

The Wisconsin law (in spite of the reputation 
of that state for paternalistic legislation) has added 
to the Illinois provision above a separate section 
which is a still further advance over the Minnesota 
and North Carolina laws and that suggested by 
the Investment Bankers Association of America, 
in that there is no definite requirements that the 
securities called for under the rights be qualified 
even at the time the rights are exercised.® 
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urities otherwise comply with the requirements for 
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warrants or subscription rights or conversion 
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inequitable or fraudulent If a permit 
securities carrying the warrants, rights, or 
further permit shall be required, either at 
the time of the sale « such securities carrying the warrants, rights 
nversi¢ privilege or at any time thereafter, for the delivery 
dance with the terms of such purchase war 
conversion privilege, but if the com 
believe that the holders of such purchase 
or conversion privilege are being solicited 
manner or under such circumstances 
be worked upon the holders thereof 

the right to solicit or negotiate for an 
ase warrants, subscription rights or conversion 

ke or have made such investigation as it may 

i require the persons or companies desiring to make 
the expense thereof. he person or company 
desiring to nm - such solicitation shall be entitled to a public hear 
ing before the mmission or an agent thereof, upon written request 
If the commission shall determine that the said solicitation or the cir- 
unding the same are such that a fraud or imposition 
the holders of said option, privileges or purchase 
may prohibit the further solicitation or 
of said option privilege or purchase war 


warrants, 


privilege, 
be unfair, 
shall be 
conversion 


unjust, 


such 


or ct 
of the in 
rants, subscriptio th r 
mission 
warrants, 

to exercise 

that a fraud 
the commissior 
exercise of such 
rivilege, and 
deem necessary 


such solicitation to pay 
I 


pend 


imstances surou 
may be worked on 
warrants, the commission 
negotiation for the exercise 
rants.” Section 189. 10 (5) 








Lllinois theory be ¢ langed 


tent’ Let us discuss these 
: i\ 

The Illinois requirement ased on the beliei 
that no sooner wiil the ecurities carrying th 
rights be sold than a high | re campaign wil 
be conducted and heavet in 1 moved to pel 
suade the purchaser to exe! his rights it 
conceded this may be done in some cases; the psy 
chology of the situation, | ever, 1S against th 

Common stocks mean wnership and prob 
ability of appreciation in valu The fewer com 
mon stockhoiders there are the more profits tot 
each. ‘Therefore, if money is needed, those in con 
trol of the company would prefer to borrow it o1 
obtain it by the sale of preterred stock. On the 


other hand, the public is king for a “long 


1+ 





profit” consistent witl it has, especially 
in recent years, tasted the fru the phenominal 
rise in the value f the common stocks of wel 
managed companies Because of this public de 
mand, it is very difficult t traight first mort 
gage bonds or preferred stock, and, in order to 


satisfy this demand, warrants t 
stock are attached or a conversion privilege added 
Thus instead of conducting a high pressure selling 
campaign, the company will really hope that the 
rights will not be the holder 
of the rights will watch the company, its manage 
ment, its earnings and prospects tor the future, and 
if he exercises his 1 t I] upon his 
initiative as a result of a deliberate judgment. 

Having these rights in 
order to satisfy the but with no 
thought of the rights 
exercised, s compelled to 
qualify the the rights 
before it can sell the securities carrying the rights 
This may work great 

For example, the 


purchase common 


exercised. vhereas 


Wiil | » SO own 
been forced to add 
mand, 


making any effort to have 
the 


company fi 
Secu4rities call 


led for under 


law requires a tw 


year record of net earnings, sufhcient to pay on¢ 
and one-half times the interest charges on the 
bonds and three per cent l the common stock 


sought to be qualified Let us suppose one million 
dollars in first mortgage bonds are offered in Illi 
nois, with warrants attached calling for ten shares 
of stock of no I thousand 
dollar bond and th thousand 
shares of no par va ld 


par \ rlue tor eacn one 
hundred 
k in this issue 


to be sold 





generally. Only ten nd shares of stock can 
be purchased under the warrants on the bonds sold 
in Illinois, yet the Illinois Commission requires 


the entire issue of common stock to be qualified in 


Illinois. Let us assume the bonds interest at 
six per cent. The annual interest requirement is 
thus sixty thousand dollars and the Illinois re 
quirement order to 
qualify the bonds 


stock 
be purchased under the rights at an average pric 


bear 


ninety thousar llars in 
may 


of ten dollars per share he total price of the 
stock is thus one million dollar The Illinois re 
quirement, in order to qualify this stock, is thus 
thirty thousand dollars, which must be added t 
the above amount required for the bonds. This 
makes a total of one hundred twenty thousan 


dollars 
qualify this issue 
The companv may hHnd +. 2 1s 


net earnings for two years required to 


suflicient eat 
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bonds aione, 


ings to quailly the 
to quality both the bonds and the 
then do only one of two things 


the 





either case the public will sult 
which was adopted primarily to } 

ll thus act as a boomerang, s 
yw the conversion privilege were 
the public demand and, becaus¢ 


ywed to buy them 
the company a 
1 it difhcult 


public is not all 
sary to Say that 


Will probably iil 





bonds 
This situation is particularly 


minus rig 


case olf convertibie l 
the 


the 


securities 
excrcist 


be more than one ol 


lor in 


old 


time 


any one time, 
conversion the 
company at th the new one 
would seem that 
the 


sufficient for 


SUC h a case 


cient ez 


irnings tor 


ly original 


should normally be 
thus the presence of the right ot « 
I erect 


| 
Diu¢ 


lave no 
under laws 

In Illinois is a further 
the constitutional provisi 
stock of domestic corporations to 
ing rights.* The Illinois commusst 
this provision as to 
purchasable under rights 
sought to be qualified for sale in 
stock is non the 

right to purchase it cannot be q 


tion sky 
there 


cause of 


carried 


voting, securiti¢ 


although the 
in another 


issuing 


state which 


permits 
has an adequate record of ea! 
Chis 
act that foreign 
stock are permitted to qualify t 
Lllinois lf we | 


and 


1 
Situation seems 1logical 


corporations Nay 


porations to this extent, it would 


go still further and give residents 
privilege of buying their securities 
Thus it seems apparent that 

1 


securities called ft 
the 


ould 


that 


be qualified at 
carrying them sl 


quirement 


Same time as 


be abandon 
V 


Shall we then adopt the M 


W 


Carolina, Investment Bankers 


America theory which requires 


be qualified at the time the rights 
shall we adopt the Wisconsin the 
curities need not be qualified even 
are exercised, except when the « 
vinced that otherwise the sale 


} } - ‘ + 
Much as the writer hesitates t 


the proposal 


\me rica he 
The fundamental 


f the Investmet 


tion of is inclined 
consin theory 


that it is bas 


MMe 


the Illinois theory is 
of past earnings, whereas c 
ally 


purchased upon prospects t 


Assoc iat 


completely ren 


. t 
The Investment Bankers 
proposal does not 


ation, although it is a 


issuc Irom 


securities in that 


security 1s turne 


whatever on the rig 


stock of foreigi 
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recognize the rignt 
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ven at the tin t rights must be exercised, it the common stock may have future possibilities 
likely that the earnings will be insufficient to which make it a much better “buy” than a first 
eet the rigid re rements for qualification, yet mortgage bond or preferred stock 


THE FRATERNITY OF THE LAW 


resident Newlin Explains Purpose and Work of the American Bar Association in Radio 
Address—Fostering Ideals of American Constitution —Contributions of the 
\ssociation to Criminal, Mineral, Maritime and Radio Law—Im 
portance of Legal Education and Code of Ethics in 
Maintaining Good Repute of the Profession* 


By Hon. GurRNEY E. NEWLIN 


resident of the American Bar Association 


HE Natio roadcasting Company and_ certain number of times at one of the Inns. These 

Associated Rk Stations have extended their societies have the control, therefore, of all who are 

facilities to the American Bar Association for licensed to practice law and are able to determine 
series of short addresses on the Administration the mental and moral fitness of a man who desires 

Justice in the United States, so that the public to be admitted to the Bar, and, after admission, 
1y be better informed on the subject, and of the have the power and authority to discipline him 
ork that is being ne by the Association toward should he violate any law or standard of moral 
he solution of the problems in this regard. conduct. 

Tonight I ha been asked to speak to you In the United States as a whole, we have no 
irticularly about the American Bar Association, counterpart of these Inns of Court. The matter 
ts origin, purpose and the manner in which it of admission to practice and discipline is deter- 
perates. I trust that it may interest you, since mined in each state by the laws of such state as 
ne of its principal objects is to promote the ad- passed by its legislature. Every state in the Union 
inistration of just and the prompt and efficient has, however, its Bar Association, which Associa- 
Iministration of justice is of vital concern to tions are generally purely voluntary organizations 
eryone. I have taken as my subject “The Fra- and a lawyer need not join or become subject to 
rnity of the Law.’ their jurisdiction unless he so desires, 

Our law is t is known as the Common The American Bar Association, which was 
aw, the basis of which is the law of England. In organized fifty-one years ago, is also a voluntary 
1e earliest day f the common law, facts were organization It was founded by a group of 
etermined and ues decided through various lawyers who believed that there were many mat- 
rdeals, such as plunging an arm in boiling oil, ters relating to the administration of justice that 
alking over hot or by battle between the a national organization could study and solve far 
arties interested. Later the matter of administra better than state or local associations, and also that 
mn of justice was taken over by the clergy and it through such an organization there would be an 
as not until the time of King Edward I, that opportunity for an interchange of ideas among 
:ymen or those other than the clergy, were allowed lawyers of the various states. It is designed to 

appear and represent someone other than them- fill, in America, the functions performed by the 
Ives. It was 2 comparatively few years Inns of Court, so far as a voluntary organization 
fter this that Jack Cade, the head of a band of can do so. 
negades at Black Heath remarked “Tet’s kill Aside only from stating that the Association 
ll the lawyers first Why should a piece of parch- meets annually, that between meetings its powers 
ent bring about 1 undoing \s a means are vested in an executive committee composed of 
protection against such feelings and ideas, and _ fifteen members, made up of lawyers from all sec- 
order to prevent the control of matters con tions of the country, and that the work is largely 
ected with the lministration of justice from done through what are known as sections and com- 
gain reverting to the clergy, and to promote social mittees, the matter of organization will probably 
tercourse and ! inderstanding among those not be of general interest. The various sections 
racticing law, ther were formed in England and committees, however, deal with every branch 
ur organizations | vn as Inns of Court. named of the law, and their aggregate activities, therefore, 
incoln’s Inn, Gray’s Inn, Inner Temple and have an interest for everyone and I shall endeavor 
liddle Temple r since their organization, in to tell you of their work. 
der that a man may practice law in England, he Probably the most generally accepted defect 
required to becot a member of and dine a ™ the administration of justice is in connection 
— ol oop. Ry ak with that of the criminal law, and the section of 


sient Cae eer * ie Ranacieem tar Maneaiaeiee criminal law directs its sole attention to the study 








314 AMERICAN Bar ASSOCIATION JOURNAL 





of the various phases of that matter, such as the 


method in which the law of criminal proceduré 
works, the necessity of punishment, suspended and 
indeterminate sentences, pardoning power, steril 
ization, and has made recommendations which have 
resulted in a complete revision of the criminal law, 
and particularly the matter of procedure, in some 
of the states, with the result that the punishment 
of offenders has been made more expeditious and 
certain. 

When the famous French historian, Guizot, 
inquired of James Russell Lowell how long he 
expected this Government to last, Lowell replied, 
“So long as the ideals of its founders endure.” The 
ideals of the founders of our Government are set 
forth in the Constitution of the United States. The 
American Bar Association | 
\merican citizenship which spreads the gospel of 
the Constitution, not only among those who have 


i a committee ot 


come from other countries, but also among those 
born in America. It is endeavoring to make sure 
that the Constitution is properly taught in all the 
schools of the country, that the true meaning ol 
our national holidays, such as Fourth of July and 
Thanksgiving Day, is understood; and that the 
principles of the Constitution are kept constantly 
before us to the end that there may be a general 
appreciation that every violation of the constitu 
tional rights of a person is an assault on the Cor 
stitution itself, and a menace to the continued 


existence of our Government 

There is hardly an individual to whom the pro 
duction of petroleum, not only on account of 
gasoline, but of other by-products, is not of daily 
consequence, if not of necessity Che assurance of 


its production is, therefore, of interest to almost 
everyone. It is a national asset. Wasteful or un 
economic or unnecessary production is a depletion 
of a natural resource, essential to our continued 


prosperity, if not security There has, during the 
past few years, been a serious loss to the country 
through wasteful production \t the suggestion 


of the Government of the United States, the Amer 
ican Bar Association has drafted and approved an 
act which would permit producers of petroleum in 
times of waste, to cut down the production, pro 
viding such a course is approved by the Secretaries 
of War, Navy and Interior, who are thereby con- 
stituted as guardians for the public generally. This 
bill was prepared by the Section on Mineral Law 
of the Association, which section has the responsi 
bility of protecting, so far as legal measures are 
concerned, our natural resources, which when once 
used cannot be replaced, and which must be pre 
served for the generations to come. 

It is an old adage that everybody's business 
is nobody’s business \t every session of Con 
gress, bills are introduced which affect the popu 
lation of the country as a whole, but which often 
do not affect any particular individual to the ex 
tent of attracting any particular attention or of 
bringing about a public sentiment in opposition to 
them. Oftentimes they are of an insidious nature, 
the passage of which would bring about a gradual 
encroachment upon the rights and privileges of the 
citizens. It is the responsibility and duty of the 
Committee on Jurisprudence and Law Reform not 
only to guard a 


gainst the passage of such legisla 





tion, but also to sponsor 


clation fol! 
remedy the 


law conform to the developmet 


people Chet 


Congress 


posing. One 


the Federal 


would make certain things 
Court of the 
\nother would 
New Y ork to 


Federal Court 


the opinion 


citizens of rights that are essential t 


Until a 


was justified 


| 


he owned from 
of the heavens 
above his property 


in tact within 


, 
you, all thi 


covery and 


aeroplane. 


exclusive us¢ 
cannot even exclusively use the 


fines of his 
to know tha 


the radio is coming to you th 
Was once considered 


change has 


le 


< 
~ 


an economic development 


which there 


Che American 


Radio Lav 
ment of this 


keep pace wit 


which has 
’ 


and which hi 
living, but has increase¢ 
It is only 
world was shocked by the sinking « 
Investigations were had in an endeay 
the disaster and if 
the laws were ¢ 
to find out whether they made 
proper recompense of those who suff 
The committee 
experts in that 
sion, have the duty of studying th 
to shipping and of proposing such « 
tions as will secure to the citizet 


the cause of 


its repetition ; 


composed of 


those using American ships pro] 


protection 


very man 1s en 


} 


of the laws. 


Constitution 


of financial ability or other re 
this protection, and the poor are 
thereto as are 
may be a fact and not merely 
established in most of the large cent 
tion legal aid 
to those who would otherwise 
law’s_ protection, 
American Bar 


Legal Aid wl 





approval proposed 


No longer does a man 


peen brought abou 


} 
risiature Ol 


Bar Association hi: 
whose duty it is to s 
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he experience, the development and 
the progress of that type of work throughout the 
country the formation of such 
societies in places there is need therefor. 
During the period of our existence there 
were no re quire a in orde r for a man to practice 
law. th the development of the 
country, of property, it 


various cities, t 


and encourages 


v here 


However! 


the increase in the 


' 
i 


value 


was learned that special training was required for 
one to be competent to practice law With the 
increase of laws that have been passed, with the 


growth of busin« ind industry, the complexity 
of our living a social conditions, the require- 
ments of such special training have constantly in- 
creased It has been said that an incompetent 


The 


certain 


lawyer was worse than no lawyer at all 
American Bar A 


standards of edu 


ciation has approved 
which in its opinion are the 
minimum for a man to receive in to be en- 
titled to practice The section of Legal Education 
ind Admission to the Bar has the responsibility of 


order 


obtaining the adoption of those standards and of 
certifying a ( cking up on those schools that 
come up to ther \ young man, when he deter- 
mines to adopt the law as a profession, is entitled 
to know to wl equirements he must conform, 
and a client 1 entitled to know whether or 
not the lawye1 th whom he is consulting has 
attained to the mum standing established by 
the Associati the eff the Association 
through thi constantly to increase the 
learning and | ability of the members of 
the professio1 

In a smal unitv the moral calibre of 
every membet n to every inhabitant \ 
large proporti ur population, however, live 
in cities where t circle f acquaintance of an 
individual iratively small Under such 
conditions it is ssible for accurate check 
to be had by the public generally on every member 
of the communit U rtunately, the various 
states, in some it neces, admit to the practice of 
law men who | not proper character in 
the beginning may later lose their moral 
fibre. The act ich they commit may not be 
sufficient to bring about their disbarment: but are 
not of the high standing and character that is laid 
down as requisite the leaders of the profession 
In order that every member of the Bar should have 
before him a statement of standards from which he 
should not depart, the American Bar Association, 
several year ¢ lopted a code of professional 
ethics, whicl vd designed to govern the con- 
duct of every member of the profession in his atti 
tude toward t wurts, his client, and other 
lawyers. TI e has been adopted by every 
state Bar Ass tion in the country and by most 
of the local Ass tions As an illustration of the 
matters it cover hibits the solicitation of em- 
ployment, dir r indirectly; it prohibits a 
lawyer from repr nting adverse interests : it pro 
hibits taking r advantage of an adversary 
t prohil ( with another 
wyers Lie back I s this type of 
lawyer, rathe1 t utright criminal, that has 
brought the o1 t measure of blame on the pro- 
fessior For t lation of this code, a lawyer 


o*) 
_ 
st 


is subject to be either censored or to have his mem- 
bership in the Association forfeited. 

The Association has also adopted a code of 
judicial ethics to govern the conduct of judges 
This code was drafted by a committee of which 
the present Chief Justice of the United States was 
chairman. The committee on Professional Ethics 
and Grievances of the Association has the responsi 
bility of hearing complaints against members of the 
Association, of taking evidence in connection with 
such complaint and of finding whether the mem 
bers have violated the code. The Executive Com 
mittee, if it approves the findings, has the power 
to censure a member or forfeit his membership and 
this power is unhesitatingly exercised. Within the 
past few weeks the membership of a judge has been 
forfeited for these canons of ethics 
through this committee, in its constant endeavor 
to uphold and increase the honor of the professiot 

There is not the time to speak in detail of 
the work of other committees and sections whic! 
relate to such matters as commerce, bankruptcy, 
insurance, aeronautical law, federal taxation, and 
judicial salaries. The American Bar Associatio1 
has almost 30,000 members. Any lawyer of good 
standing and good moral character is entitled to 
be a member. If he becomes a member, he is sub 
ject to its standards of legal conduct, the violatior 
of which subjects him to discipline, even though 
he may not have violated any statute of the state 
The standards of the Amer 
higher than the requiré 


violation of 


it which he practices. 
ican Bar Association are 
ments of any state 

Some of you will recall the old story of how 
a father taught his son the strength of organiza 
tion and unity. He had the boy take a twig and 
break it. Then two, three and four—it was easily 
done. Then he gave him ten twigs in a bundle 
which the boy broke, but with difficulty. Then h« 
gave him twenty, which the boy could not break 
when joined together. Or, as expressed by Kipling, 
“the strength of the pack is the wolf, but the 
strength of the wolf is the pack.” So the devotion 
and efforts of more than one-fifth of the judges 
and lawyers of America which, of themselves and 
individually, would probably be ineffective, are. 
through the American Bar Association, 
voluntarily without reward and at personal sacri 
fice, to the end that the science of jurisprudence 
may be advanced, the administration of justice and 
uniformity of legislation may be promoted, and 
this country may, in fact, assure to its citizens, life 
liberty and the pursuit of happiness. 


law. 


given 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 


to the Journal office. 
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Review of Recent Supreme tend for some five years a liability which had’ almost 
expired. United States v. Magnolia Petroleum Company 


Court Decisions 276 I >. 160 declares—" Statutes are not t be given 























: ‘ retroactive effect or construed to change the statu f 
(Continued from page 2091) claims fixed in accordance with earlier provisions unless 
which have accrued or m I n rel any , te legisiative purposes so t do plainly appears 
taxes, and for the assessment and colle to the ex plain purpose to ange the status of the claim 
tent provided in the Revenue Act of 19% yf all taxes petitioners as it existed just before June 2, 1924, can be 
imposed by prior income, war-profits, or excess-profits spelled out of the words in Sec. 278 or ot . 
tax acts, and for the assessment, imposition, and collec ragraph (€), (2), of Sec. 278 express 
. ‘ + 1! , + . 7 “+ ' , 
tion of all interest, penalties, or forfeitures which have at t section shall not affect any asses + 
accrued or may accrue in relation t ny such taxes.’ fore June 2, 1924. Counsel for the United States m 
After setting forth the above provisions summar- ain tha extend the time lor bring ng 
es aes is ct ke , iffe ul thin the t 
ized or quoted the opinion stated briefly the respecting , V 
I ) l aragrapl We Some real force must be 
contentions of the taxpayers and the government. given to the words used—they were not emp 1 y 
rhe exceptions to the general rule of S« 77 whic definite purpose. The rather obvious design, we think, 
are specified Dy o¢ . ind here important, relate t vas t deprive Sec. 278 t al possible appl t 
those cases only where there has been assessment but no ases where assessment had been ma to June 2 
suit; and petitioners aver that th exceptions do not 124 
apply here the ’ 7 + ‘ s ! nrior lun ) } 1 les } . +} 
pply where the va ide prior to June 2 rhe legislative history of the 
1924. port to the nels whicl 
tne concit n whicn i € A Tie 
According to the genera mitations contained in the changes introduced into the Act of 192¢ innot authorize 
\cts of 1918, 1921, and 1924, the time within which suit onstruction of the earlier on t I t 
might have been brought upon t essment of March nguage there employed 
192 agains » ine Lumber Compan Wwne 2] , , +1 ‘ 

4, against the Pine | um be pany expired June 1 The case was aretiled by Messrs D ‘rant 

1924—five years after the retur late And unless the aces . 7 1 ¢ ' 

> : ge : . 4 illic < Py ) ' t , nada } 
Act of 1924 repealed the old limitation and established William Pritchard for the ta y 
another, petitioners must prevail [he United States clain ir, E.G. D for the government 
that Sec. 278, Act of 1924, extended the limitation to 
March, 1930—six year fter ssessment. Petitioners 

: s a 

deny that the Act of June 1924, should be so con Hon. ia S. Sexton 
strued. They maintain that it d not extend the period , 

, : , pres - a Che An an Bar Associatio1 ible and 
for suit where an assessment made prior to its , , er D , 
passage, and say that Se o fe eueeensiy soma ryal member of long standing and the Bar of Mis 
tives the contrary theory sippi one of its foremost figures in the death of 


SIS I I I 
The following discussion tes the reasons of the Hon. J. S. Sexton at Me mphis, Ten on Nov. 3, 
Court for not extending the six year period to assess- 1928. Mr. Sexton died in that city while on his way 


ments made prior to the enactment of the Act of 1924 to visit his daughter in Virginia. His death was a 
When the Res , pes pan eras shock to the entire State and to a wide number of 

were liable for taxes impos¢ er Acts—1921, 1918 : t t] , +} . . } 
. \ , F aintances throughout the country is he ‘ 
etc.; against some ther vere aSse ments others ad not acqu aul BELLS : ™ a" u ec ¢ : 4 1lome 
been assessed. It made provisions concerning taxes there was at Hazelhurst, Miss where he had practiced 


1 } ] ; 


after to accrue; also for those already due It distin- tor many years. 
guished between existing — its and those which Mr. Sexton was born near Crystal Springs, 
were to follow. It established Board of Tax Appeals M N > 1254 H , 4 1] 

, ~ ae : ss. oO} Q5. — hic ¢ wiz 
und gave the right of appeal thereto whenever thereafter eee. OA IVOV + Soy SEs © rect eo. mis collegiate 
the Commissioner should propose to assess for deficiency training at the University of Miss., afterwards 
It thus created a radical distinction between assessments studying law in the office of Hon. Tim E. Cooper, 





ee oa Q9 cit tal "a 23 nina + . e . . 
wen °° a Sons, and later ones Wikce, generany 2 ater a Justice of the State Supreme Court. He 
east, if objectec to, cou no ¢ ide W hou assent o i ee, Pa - | ; : 1881] i ey Se 
the Board To secure proper action by the Board might was admitted to the bar in Ils and tnereatter 
° I prof i n ard ngn : : < 
require considerable time ind tl was provided for began the long and honorable career which may 
by —— the limitati m to s irs after assessment well be said to have been without a “stain or a 
> . ] ‘ ‘ ; 
t taxpayer was a rded pr n yainst any im ¢ ” oe ‘ : 
but the hu ‘ : ‘ ‘Se . a — sting His law practice was extensive and his 
proper action by the Commissioner through an appea . ; ' , ° , . 
before anv assessment 1d Ie tall mposed—a n ugh standard of honorable service to his clients 
and valuable right received its reward in the established confidence 
_ Sec. 1100, Ac 4, | except as otl of the public and the fellow members of his profes- 
wise provided in section 80 ar f 6 Is unimportant . ry “tax ; "| ee “ ea 
here) and encest cade’ pecifically provided it sion [he resolutions adopted by representatives 
‘ ept as otherwise sp lly provided in : : i 
this Act” those parts of the Act « 121 which provided of his local bar association and of the State Bar 


for assessment and collection of tax imposed by that Association set forth in terms of real feeling the 





Act or earlier ones. ny resate uy to affectionate regard in which he was held by the Bar 
assessments made subsequent to June 2 mut counsel € hi ate aad « aty and the hich or nics f hi 
for the United States maintain that within the meaning ee ee ay Se a Se ear on = 
of Sec. 1100 modification of t t of 1921 was speci! egal ability which his brethren entertained. 


ically provided by sections 2 ; en read in 1 Mr. Sexte 
junction irge to the Co 
“ee 





mn was a delegate from the State-at- 
stitutional Convention of 1890; was 











Sec. 277, as al shown, | suits tor taxe I . » 
pace ne of #1 winder he eciecinni State RB; 

posed by the Act of 1918 t ' fter the ret me of the founders of the Missi tat bar 
except (Sec. 278) in cert n assessment | \ssociation, becoming its presid LYUS; was 
been made In tl pe s active mber of the American ar Association 
co etttendead tn aie < we ¢ | nessa tae C. E ‘ > . 

exienees ¢ ; br my : ind served as vice-president, member of the Gen 
78 further pr les that it thorize t ( : : ‘ ; 
’ ‘ . t oun mnie tT er ; nort: ¢ 
ection of a tas a eebetie teas eral Council and member of portant 
wv the applicabl tatut 1 f t it shall not committees of that organizatior He was on the 
ff 199 ane oi + L, 
“ao ASSESS 1924 ; v I s committee appoint t ppose the 

: pote udicial recall. He was a trustee ot the University 

fre fron abili t r limitation in the Tot <n 
Act of 1918. cont 1991. If Sec. 278 of Mississippi and that institution in 1911 conferre 


my 








tion rf are not ' ; eminence as a citizen ’ 
f an assess { ’ f t dat mes within , 2 : 1 “Uae 
hi - , ; ices he had rendered the institution. He leaves a 
the ambit of S« . tect w i be retroacti und 
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ATE 
0 


TO THE PROFESSION 


Compliment to the American Bar 


i-ditor, 

I trust that you will make known to the American Bar a 
comparatively recent modification of a very ancient rule of 
the English Bar that I found on opening my firm’s London 
office militated against American lawyers in England. 

I have been taking up with the General Council of the Bar, 
composed, as you know, of delegates of the four Inns, Middle 
Temple, Inner Temple, Lincoln’s Inn ’s Inn, the 
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and Gray's 
etiquette that prevented an American lawyer from advising 
with a barrister without the intervention of an English 
solicitor. 

The Etiquette of the Bar, last published in White, Stringer 
& Jacobs Annual Practice, 1918, indicates the rigidity of the 
very ancient rules that had be broken down. As _ illus 
trative I quote: 

“A counsel does not commit any breach of etiquette in 
advising, without the intervention of an English solicitor, on 
a case submitted to him by a Colonial advocate in a colony 
wofessions of barrister and solicitor are combined 

An. St i903, p. 11.) 

“It is contrary to etiquette for an English barrister t 
illow a foreign lawyer to have a seat in his chambers or to 
have his name on the door, unless the foreign lawyer is sub 
ject to rules of etiquette similar to those of the English Bar 

St p. 11.)” 
I think ery great compliment has been paid the Amer 
Bar | Bar of England, which should be noted 
and am writing you also because of the suggestion 
made t Secretary of the Bar Council to that effect, so 
that American lawyers will know that they may advise wit! 
English barristers without the intervention of a solicitor. 
his ancient rule of etiquette has been modified 
American lawyers, placing them on the same 


+ 


tO 


' 


' 
1902- 


where the 
{ 


{ An 1909, ). ) 


a 


el 
iT 


ican 5 as 


such 


Vy ne 


sit 


the 
































































318 AMERICAN Bar ASSOCIATION JOURNAI 


footing as Colonial advocates, is to any 


method of the English Bar, a very real and gracious compli- 


ment to the American Bar. 


I enclose a copy of the correspondence that passed between 


He had a great reputation 
Throughout the whole nation 
For silver-tongued jaw 
And a knowledge of law. 


one who knows the 


myself and the General Council of the Bar, resulting in this He knew the decisions 


change, to the great advantage of our Bar, and I trust that 
you will spare some of your valuable space for its publication 


in part at least. 


3 Paper Buildings, Temple, London, 15 


A Character Sketch 


Editor, AMERICAN Bar ASSOCIATION JOURNAL 
brother wrote, which 


I enclose herein a verse which my 


I thought might be amusing to lawyers 
St. Louis, March 11 


ARNETT HOLLANDER 
March, 1929 


And all the revisions 

From the time of Queen Anne 

To Judge Micky McCann 

And when he had gathered his evider 

From the Island of Yap to the town of 5St. Paul 


And when he’d convinced twelve men good and t 


That great damages to his client were du 
And argued until he was blue in the face, 
Appeals, reversals, and at last won his case, 
He would send in his bill to his client, to-wit 
A. B. Frey “You owe me a thousand, so kindly remit.” 
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California 





Questionnaire on Judicial Indorsements 
in Los Angeles 


A recent questionnaire sent out to the 
entire membership of th 
Bar Association shows 
bers are in favor of con 
dorsement of judicial can I 
their own direct and individual votes 
rather than through some form of rej 
resentative committe: The annual re 
port of the Committee on Judicia 
1928-29, as printed in the I 
of The Bar Association Bulletin, gives 
further information on the subject 

“The undersigned entertain no views 
contrary to this conclusion, but if such 
were the case we would feel compelled 
to abide by the practically unanimous 
decision of the membership voting on 
the general question of policy, it ap 
pearing that nearly one-half of tl 
tire membership voted or } 
policy of endorsement or not, and that 
only about 7 per cent of those voting 
registered opposition to endorsement 
similar percentage of the membersh 
voted upon and approved the policy of er 
dorsement by individual reference, as 
against selection of endorsees by 
mittee, or other representative b« 

“We recommend, of cours 
dorsement of judicial 
biscite of the entire membersh 
Association be continued, and following 
the preference expressed by a 
885 to 242, we recommend als tna 
the plebiscite express one determinat 
covering both incumbent and of 








I 





*‘edruar ssue 








candidates 
Sy a vote of 672 t $27. the 

bership declared in favor of endorsing 
but one candidate for ¢ ] omee und 
after considering thre forms in whi 
the expression of preference shou 
made, accepted a yt 
tial system of: (1) First Choice, (2) S 
ond Choice, (3) Third Choi 

“Tt would appear from the vote cast 
these particular questiot that a lars 
number of the members felt that t! 
expression of pr 
contained in the a 
‘qualified’ or ‘not qualifi 

“The expression est 1al 1 r tl 
numerals indicating preference 
seem to be but two ways of expressing 
the same idea, that is ndicat t] 

















oter’s first or succeeding choice, with- thereby to express disfavor in some wa 
ut practically compelling him in select- or another of the manner 1 ht 
ing his first choice to designate a candi- activities of the Association during t 
date as ‘not qualified,” when in the campaign have been eretotors 
opinion of the voter such candidate ducted, or perhaps desire to express th 
might be acceptable and in reality welf idea that while wide publicity s le 
qualified, but not to the same degree be given to the Associations endors 
as another candidate ments no active campaign tte 

“We consider that the designation of Should be appointed to egpesen Fhe 
preference by the numerals ‘1’ and ‘2’ duct a campaign for the cat 
will give the members adequate oppor- dorsed. , — : 
tunity of expressing their choice of sev W 2 ee a ee a 
era! qualified candidates but advise that publicity of the Ass ~ 
onsideration of a third choice be elim- ™ents as may be B, wi f 
inated as being of no practical import- @!™"S to be accomipss rl 
ance and involving unnecessary difficul- tical way with such oe N pe. 
ties in tabulating the combinations = the membership op 2 ' 
possible in a large vote should be asked to bear — ID 

“As it is possible that in the opinion 4 Wrice: Ch — Williaa, 7 : 
of certain members of the Association, cae TL: <5 . a - , 
all of the candidates for a particular of ee sn : 





fice may be ‘not qualified,” we suggest 
that on the plebiscite ballot provision 
be made for an expression on the part 
of the voter that all of the candidates, o: 
for that matter some of them, are ‘not 
qualified.” Such provision would not 
compel the voter to express his prefer- 
ence by a statement that all of the 
candidates except his choice were ‘not 


Colorado 





Denver Members Attend Induction of 
New Lawyers 



























onceet, hac trananit 7 
qualified’ but would afford him an op ae ee oe ee nd oe the past few 
portun ty to express the reason for his weske én sencet od ; f the 
failure to endorse any one or all candi- «7. 441” without it mi = t} 
dates, where in his opinion reasonable painga>- eo age 1 B: , 

ie : . generosity of the Loca a 
qualifications are lacking. rs PR apa. FR 1i¢ 
“By a vote of 572 to 536, the Asso- "OMS Column can 
ciation decided to confine itself ‘to mere On February eighteenth, t 
public announcement’ of the endorse- tf the associati t ‘ : 
ments. If the expression ‘mere public ™omles of the Supreme ( es! 
announcement’ is to be taken literally inducted swenty-70" aha ; 
we feel that the purposes and objects of ‘@Wyers into U the s 
the plebiscite and of procuring endorse- this event was imme ‘ . 
ment by the Bar Association will prac- @ ‘umcheon at the University Clu 
tically, if not wholly, fail It would "onor of the H. , i Des ‘ 
seem to be an idle thing to go through ‘5°, one of the best-beloved members © 
an elaborate form of obtaining endorse- the Supreme ‘ .'% a — 
ment by members of the Bar Associa- ‘etired from th —_ 2 
tion if the fact of such endorsement is Haslett P Ke : 
t widely and adequately published and '5 W rth travel! : : . 
the influence thereof carried to the Was the princi t 
voter at large before and upon the day ‘!0” and delivered sis ‘D 
f election. We take it that what the Most gracious ¢ ; 
Bar Association is proposing to do is <7 whi we : - / . te 
not merely to obtain an expression of 4 ‘le to report at ngt i . N 
ews from its members but also t preceded by an introductior y Pres 
xpress that view to the voter with the dent Henry M x, : ' 
restige and influence of the Association ‘% 
ind it so that the ultimate purpos« st : 
f the whole plebiscite, that is the elev: al . s : 
tion f the bench, may be attained. W t De ‘ 
believe that the members who voted rt] g r mont 
favor of ‘mere public announcement’ of meeting of t As tion was Biv‘ 
Ls } ee ents + ed , + ‘ T rg t 
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ee Corporate Foreclosures 
Receiverships and Reorganizations 

With Complete Forms 
By JOHN E. TRACY 


of the Firm of Chapman and Cutler and a Member of the Chicago, New York and Michigan Bars 


TRACY 
CORPORATE 
FORECLOSURES 
~~ The field of corporate foreclosures, receiverships and reorganiza- 
tions is probably the least generally explored branch of the law of 
corporations. It has been considered a field only for experts, and those 
who have such expert knowledge have not heretofore had the time or 
the urge to put their knowledge in form for use by the ordinary prac- 
titioner. Experts have penetrated its jungles, and like other explor- 
ers they have toiled and suffered, but the knowledge they gained from 

PORMS their efforts and their mistakes never got beyond their own files. 
Mr. Tracy has made available in his book the accumulated har- 
vest of years of research and inquiry, because, as he says in his Preface, 
“having found it valuable in my own practice, I feel it my duty to 
offer it to the other members of my profession.” 
A descriptive circular, with table of contents, will be sent on request. 
Why not put this expert to work in your office by sending in your 
order for a copy today. 


CALLAGHAN & COMPANY 


401 East Ohio Street Established 1864 Chicago, Illinois 
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Please mail checks with order. There will be an interval of about two weeks from receipt of order to delivery. 
Address 


AMERICAN BAR ASSOCIATION JOURNAL 


Room 1119, The Rookery, 209 La Salle Street Chicago, Illinois 

















320 

































































AMERICAN Bar ASSOCIATION JOURNAL 
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by Morrison Shatroth, Esq., 01 I It lays the Cou itors Charles 1 I 
[rial of Aaron Bur Mr. Shafrot of favor or Glenn, appointe W j ted 
had examined the original trans t « and susp States District t N ern 
this historic trial, had read ; of t 1 the working District of Illinois e late 
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The “Cure” 


YONI 
J jawyer could practise suc- 


are the days when a 


cessfully with only his local books. 

He may still argue that his local 
law is all he needs, and that is true 

if his question has been decided 
by the courts of his state and de- 
cided his way. 

But no one state has covered 
every point of law, no matter how 
extensive its system of jurispru- 


dence n lay be. 


Yet to most lawyers ownership 
of the reports of every state is ob- 
impossible and imprac- 
ticable. A large percentage of the 
million and a half reported cases 


viously 





in this country are of local appli- 
cation and are of no value outside 
the jurisdiction in which they 


handed down, according to 


were 
statistics compiled by the Ameri- 
can Bar Association. 

W hat, then, 1s the “cure?” 

Our answer is THE ANNO- 
TATED REPORTS SYSTEM 


which gives the leading and rul- 
ing cases decided in America 
from 1760 to date and also all the 
English and British cases which 
the American lawyer ordinarily 
needs. 


But we don’t stop there. To 
these cases are appended annota- 
tions written by skilled law writ- 
ers, collecting, analyzing and 
summarizing the case law on the 
subject annotated. Through them 
you gain access to the cases which 
are germane to your point without 
having to wade through a mass of 
irrelevant and valueless ones to 
find those you need. 


The Annotated Reports System 
offers the “cure’’ for the private 
law library problem, and it can be 
built unit by unit, for each set is 
complete in itself yet dovetails 
with every other. 

It’s the shortest route to the au- 


thorities you need — and only 
those you do need. 


The Lawyers Co-Operative Publishing Co. 


Rochester, N. Y. 


225 Broadway 
New York City 
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associations throughout the state as it 
may find practicable to existing and 
proposed federations and that it study 
and report upon the advisability of 
adopting some plan whereby federations 
of local bar associations may have rep 
resentation as such among the Vicé 
Presidents and upon the Executive Com 
mittee of the State Bar Association 
“RESOLVED, FURTHER, 
favoring local or re gional federations of 
bar associations, nothing in the forse 
going resolution, or the receipt of the 
Committee’s report and the continuanc: 
of its services, shall be construed as 
implying approval or disapproval by this 
Association of the arguments or recom 
mendations contained in the majority 
or minority reports, any amend 
ments to the Constitution or By-Laws 
of this Association which would give 
federations of bar associations official 


nor of 


AMERICAN Bar 


that although 


ASSOCIATION 


“Resolved that this association au- 
thorizes and requests the president of 
the association to name a special com- 
mittee whose duty it shall be to insti- 
tute or bring about before any body 
or tribunal deemed in their opinion ex- 
pedient, proceedings or investigations 
with the view of remedying the evils al- 
leged to exist in the administration of 
the bankruptcy law, or suggesting 
structive remedies and of taking 
other steps as the circumstances 
warrant and that to this end 
with other 


con- 
such 
may 
Asso- 


Associa- 


this 
iation co-operate 


Bar. 


. ” 
tions of the 


[he resolution as adopted will per 
mit the special committee wide , 
it was explained, including, if the 
evidence should warrant it, 
dation of impeachment, criminal 
attorneys, and possibly 


scope 


recommen- 
action 


against funda 
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SALESMAN WANTED 


“We want a salesman who is over thirty 
years of age, employed at present, but who 
wants to make more money. lf you have 
sales ability, good appearance, strong per- 
sonality, you can learn our business. Ours 
is a full time permanent position This 
position is with a large publishing company. 
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APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, II. ’ 
I hereby make application for membership in the Association and certify the following: 
(a. I have been a member in good standing of the Bar of the 
State (or States) of -. Since 


I am a member of the following Associations of the Bar 
(b) Tam White 0 Indian O Mongolian O Negro O 


NAME 
MAILING ADDRESS 
i Ti: vas sadavededenoucse chee niekseeneuieuesessaesaeagee ici 
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Check to the order of American Bar Association for $ is attached. 
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